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A. Overview

The Arctic is variously defined as the area ® iorth of the tree-line, north of the 10°
isotherm in July, or north of the Arctic Circle (68 latitude). In addition to territories
belonging to the five Arctic Ocean coastal Statesndtla, Denmark—+¢ Greenland,
Norway, Russia and the United States—parts of Swedwl Finland lie north of the
Arctic Circle, as do parts of Iceland*s continental shelf

Unlike the — Antarctica a continent surrounded by oceans, the Arcticnisoaean
surrounded by continents. For this reason, it ieegted in large part by the law of the
seq a body of unwritten but nevertheless bindingsuwé— customary international law
which were codified into the 1982 United Nationsn@ention on the Law of the Sea.

With the exception of Hans Island, a tiny 1.3 ksehét between Greenland and Canada’s
Ellesmere Island, there are no disputes over aeyriin the Arctic. However, there are
several existing or potential disputes over mastiboundaries and possible international
straits ( Straits, Internationgl that will likely become more important due to
environmental changes, rising prices for natursbueces and new security concerns.
Climate change is more apparent in the Arctio tiwaywhere else on earth. In addition to
rising temperatures caused by greenhouse gas ensssihange is being driven by
‘feedback loops’ arising out of the precarious ha&abetween water and ice. An increase
in average annual temperature of just a fractiororwd degree can transform a large
expanse of highly reflective sea-ice into dark,tfeesorbing open water. In 2004, the
Arctic Climate Impact Assessment reported thatdterage extent of sea-ice cover in
summer had declined by 15-20% over the previouge20s. The rate of ice-melt has
accelerated since then, with a loss of one milkoni in 2007 alone.

When a complete, late summer melt-out of theis@@accurs, Arctic waters will become
navigable 12 months a year. This is because a aepielt-out will spell the end of the
‘multi-year’ ice that, after surviving the summéecomes thicker and harder as a result
of the accretion of new ice and the leaching ousedi-salt during the warming-and-
cooling cycle. From that point onward, the Arcticgan will resemble the> Baltic Sea
where ice-strengthened ships and icebreaker-edcaxtavoys can safely operate in
winter.

Persistent organic pollutants (‘POPSs") also hadésproportionate effect upon the Arctic.
These toxic chemicals are carried north by a psadsglobal distillation involving
volatilization at low latitudes and condensationhagh latitudes, also known as the
‘grasshopper effect. The Stockholm Convention oersidtent Organic Pollutants
(‘Stockholm Convention’) was adopted in 2001 and &iace been ratified by more than
three quarters of the world’s countries. It regsiispecific steps to reduce or eliminate the
production of these chemicals and to dispose safiebxisting stocks- Environment,
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International Protectiop In May 2009, the Stockholm Convention was amentte
include nine new chemicals, some of which are wiidlely used and will now be phased
out.

Other Arctic-related environmental instrumentdude the 1916 Convention between the
United Kingdom and the United States of Americatfar Protection of Migratory Birds
in Canada and the US; the 1973 Polar Bear Tredtydem Canada, Denmark, Norway,
Russia and the US (Agreement on the Conservatiétolair Bears); the 1987 Agreement
on the Conservation of the Porcupine Caribou Hetdvben Canada and the US; and the
widely ratified—though not yet by Russia or the UB391 Espoo Convention on
Environmental Impact Assessment in a Transboun@anytext. The Polar Bear Treaty
requires that its parties take ‘appropriate actmprotect the ecosystems of which polar
bears are a part’ (Art. 2 Polar Bear Treaty). hpbits the killing of bears except for
scientific or conservation purposes or hunting Itagal people using traditional methods
in the exercise of their traditional rights’ (Ar8 Polar Bear Treaty). The Espoo
Convention requires that its parties conduct emwvitental impact assessments early in
the planning process and notify and consult onegtsj likely to have a significant
adverse impact across boundaries.

The Arctic is rich in hydrocarbons, with the U&dBbgical Survey estimating in 2009
that the region contains 83 billion barrels ofanid 44 trillion cubic metres of natural gas
(Gautier). Most of the projected reserves are kxtan waters less than 500 metres deep
and will likely fall within the uncontested jurisdion of one or another Arctic Ocean
coastal State.

As the ice melts, ships will increasingly be ussttansport oil and gas from and through
the Arctic. Oil tankers entail particular risksnsg Arctic ecosystems are exceedingly
fragile, oil degrades and dissipates slowly at ¢efdperatures, and long distances would
render cleanup efforts expensive and time-consurgimgMarine Pollution from Ships,
Prevention of and Response} Other forms of shipping will be drawn to the Movest
Passage which offers a 7000 km shortcut betweenAs#s and the Atlantic Seaboard of
the US, as compared with the usual route through-tHPanama CanalOn the Russian
side of the Arctic Ocean, the Northern Sea Rouédready being used by cargo vessels.
The — International Maritime Organization (IMO¥pent years negotiating an Arctic
Code for shipping, but the document was downgradexdset of guidelines before it was
adopted in 2002. The Guidelines for Ships Operatingrctic Ice-covered Waters (‘IMO
Guidelines’) establish seven ‘polar classes’ fossets—with PC1 applying to the most
robust vessels capable of year-round operationlliiratic ice-covered waters—and
include recommendations aimed at the protectioncrefv and passengers (eg ‘All
lifeboats carried by Polar Class ships should bé¢heffully enclosed type to provide
adequate shelter from the environment’ [Art. 11.BMO Guidelines]) and the marine
environment (eg ‘No pollutants should be carrie@cy against the shell [of a vessel] in
areas at significant risk of ice impact’ [Art. G2AMO Guidelines]).

In 2009, the Arctic Council released the Ardiiarine Shipping Assessment Report
which highlighted the environmental risks, espégiiiom oil spills, but also from ‘ship
strikes on marine mammals, the introduction ofralépecies, disruption of migratory
patterns of marine mammals and anthropogenic nmisduced from marine shipping
activity’ (at 5; — Environmental Impact Assessmenty Marine Mammals The
Assessment urged Arctic Council Member States taisdi with international
organizations, promote the development and mangatgplication of the IMO
Guidelines, and harmonize domestic safety regimes.
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B. Current International Legal Situation

Denmark and Canada only learned of their dispugs Hans Island in 1973 when they
were delimiting the continental shelf boundary lesw Greenland and Canada. Instead
of delaying the negotiations, they simply drew tmundary line up to the low-water
mark on one side of the island and continued inftbe low-water mark on the other. In
2005, Canada and Denmark affirmed that the disparteerned the land only, and not the
surrounding seabed or water column, and that thexg working cooperatively to reach a
solution.

The— Spitsbergen/Svalbardrchipelago was recognized as Norwegian territorthe
1920 Treaty concerning the Archipelago of Spitsbar(iSpitsbergen Treaty’), subject to
the right of the other parties to engage in comrakractivities there. In 1930, the
Norwegian Government sought to obtain commercgits in the Sverdrup Islands, but
recognized Canadian sovereignty in an exchangeotd#snbefore making that request,
which Canada subsequently denied.

In the Beaufort Sea, Canada and the US botimctai21,436 km? pie-shaped sector
located directly northeast of the land border betwdlaska and the Yukon Territory.
The dispute, which did not become apparent untishifegton protested the boundary line
that Ottawa was using when issuing oil and gas essions in 1976, turns on the
application of a 1825 treaty between Russia an@i@gtain (Convention between Great
Britain and Russia concerning the Limits of thegsRective Possessions on the North-
West Coast of America and the Navigation of theifRa©cean [‘Convention between
Great Britain and Russia’]), the two countries vhiat the time, held title over Alaska
and Canada. The treaty sets the eastern borddaska\at the ‘meridian line of the 141st
degree, in its prolongation as far as the frozerant(Art. Il Convention between Great
Britain and Russia). Canada claims that the magitmundary, like the land border,
follows the 141° W meridian straight north. The P&sition is that ‘as far as the frozen
ocean’ means the boundary follows the 141st merididy as far as the coast. Offshore,
Washington argues that a general principle of ggétjuires that every point on the
boundary be an equal distance from each of the ddjacent coasts— Equity in
International Lav). Since the coast of Alaska, the Yukon and NorgtWerritories slants
east-southeast, such an ‘equidistance’ line would ghore of the ocean and seabed to
the US. For more than three decades now, the twotdes have treated the matter with
restraint. In 1977, they even considered the poiggibf a joint development zone for
hydrocarbons.

The negotiators who delimited the boundary betw&reenland and Canada in 1973
stopped when they reached the Lincoln Sea, wheshdirectly north of Greenland and
Ellesmere Island. As a result, the 200 nauticaésdf continental shelf boundary to the
north was left unresolved. In 1977, Canada claimédheries zone in the Arctic Ocean
(— Fishery Zones and LimjtsThe zone was bounded in the east by a Lincol Se
boundary that was based on the equidistance phinaiging the low-water line of the
coasts and several fringing islands as referenad&an@hree years later, Denmark drew
— baselinesaround Greenland. But unlike Canada’s claim, theigh baselines use tiny
(10 km?) Beaumont Island as a reference point. Taid the effect of pushing the
equidistance line slightly westward, adding twolased, lens-shaped areas of 105 km?2
and 115 km?2 to the Greenland side. The Lincoln 8iepute has been treated with
restraint by both countries and could be left uoine=]. It does not affect the delimitation
of the extended continental shelf boundary betw2enmark and Canada more than 200
nautical miles from shore.
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In the — Barents SeaNorway and Russia disagree on the boundary betwieeir
respective continental shelves, from the Varangetfpn the mainland coast to the Arctic
Ocean north of Spitsbergen/Svalbard. Within 200tinaumiles from shore, they also
disagree on the boundary between theiexclusive economic zdsg The entire area in
dispute amounts to 155,000 kmz, or roughly 11%hefBarents Sea.

Russia’s position is that a common maritime ldamy should be drawn along a sector
line at longitude 32° 04’ 35" E. It relies on Artd and 83 United Nations Convention on
the Law of the Sea, as well as the decision in-thBlorth Sea Continental Shelf Cases
to argue that the ‘relevant circumstancddbith Sea Continental Shelf Cases (Federal
Republic of Germany/Denmark; Federal Republic ofn@ay/Netherlands[1969] ICJ
Rep 3, para. 101). involved in an ‘equitable sohiti(ibid at para. 92) include the shape
and length of the Russian coast, the relativelgdapopulation living there, Russia’s
fishing, shipping and other economic interests, thiedfact that the Treaty concerning the
Archipelago of Spitsbergen (‘Svalbard Treaty’) pueles points on Spitsbergen/Svalbard
being used to influence a delimitation.

Norway argues that equity requires the drawihg median line from Varangerfjord—
where the agreed land border meets the sea—to #s¢éeremost edge of the
Spitsbergen/Svalbard archipelago. But Oslo hasetpoessed a willingness to negotiate
the consideration of additional geographic featuheshe meantime, Norway and Russia
have imposed a moratorium on hydrocarbon-relateiditees in the disputed zone. In
July 2007, they agreed on the delimitation of theiaritime boundaries in the
Varangerfjord out to approximately 20 nautical mifeom shore.

In the— Bering Seaand Chukchi Sea, a 1600 nautical mile single mnagitboundary
between the US and Russia has been provisiondtlgdéhrough a 1990 treaty signed by
the US and the Soviet Union (Agreement betweerGihernment of the United States of
America and the Government of the Union of Sovigtidlist Republics on the Maritime
Boundary). North of 65° 30’ N the boundary follote 168° 58’ 37" W meridian into
the Arctic Ocean ‘as far as permitted under intéonal law’ (Art. 2 (1) Agreement
between the US and Soviet Union). South of 65°N80the boundary is defined by 87
turning points. Although the treaty has not yeteestl into force because of political
sensitivities within Russia, both countries aredalig by its provisions.

Disputed maritime boundaries around Jan Mayenhave been resolved through
conciliation or adjudication. In 1980, Norway and Iceland d#hbd a conciliation
commission that recommended a common maritime baoyndnd joint development
regime in a 45,470 km2 zone between the Norwegsland and Iceland. The
commission’s recommendations led to a 1981 tre&ighvdelimited a common maritime
boundary and accorded Norway a right to 25% padiidn in hydrocarbon activities in
the identified zone. In 2008, the two countriesdd a follow-up treaty setting out the
framework for cooperative oil and gas exploration.

In 1988, Denmark instituted proceedings agaditwstvay in the— International Court of
Justice (ICJ)over the boundary between Jan Mayen and GreenfandMaritime
Delimitation between Greenland and Jan Mayen C&nmark v Norway] The Court
took the median line as its point of departure efixamining possible factors justifying
adjustments. Two such factors were identified: laseace of proportionality in the length
of the relevant coastlines; and the need to ensgpess to fisheries. Norway and
Denmark were attributed 57% and 43%, respectivilthe 64,600 km? disputed zone.
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C. Special Problems of International Law

The Northwest Passage is a web of several pesdilipping routes through Canada’s
High Arctic, a vast archipelago made up of aboy0Q9 islands. The US argues that the
Northwest Passage is an international strait, whiohld bring it under the regime eb
transit passagewhile Canada argues that it constitutesnternal waterssubject to full
coastal State control (see alsoNorthwest Passage [Canadian-American Controversy]
An intermediate possibility is that the NorthwesisBage could be» territorial sea
subject to the right of> innocent passage

The US argues that the existence of an intenmaltistrait is determined by geography
only. According to JC Kraska of the US Navy, ‘ietlvater connects one part of the high
seas or EEZ to another part of the high seas or, EEZa strait... [T]here is no authority
for the idea that a strait is only a strait if ieets a certain minimum threshold of shipping
traffic’ (Kraska 274).

Canada’s position is based on the 1949Corfu Channel Casavhich set forth two
criteria for an international strait, namely itsogeaphical situation and the fact of its
being used for international navigation. As of 20@8ly 69 voyages had occurred
through the Northwest Passage, with all but twdhef foreign vessels requesting and
receiving permission from Canada.

Canada sought to buttress its position in 198@rawing straight baselines around the
archipelago. In doing so, Canada relied on custprmdernational law as articulated in
the 1951 Fisheries Case (United Kingdom v Norwamgther than the 1958 Convention
on the Territorial Sea and the Contiguous ZonéherUnited Nations Convention on the
Law of the Sea, neither of which it had ratifiet further argues that the baselines are
consolidated by the historic use and occupatiomhefInuit who have hunted, fished,
travelled and lived on the ice of the Northwestdage for millennia, and who explicitly
support Canada’s claim. The baselines, howevaacid diplomatic protests from the
US and the European Union, with the latter focusinghe unusual length of some of the
baselines rather than their adoption as such. Afjpam the US, no country has ever
explicitly opposed Canada’s Northwest Passage claim

In January 1988, the US and Canada concludédjgeement on Arctic Cooperation and
the Exchange of Notes concerning Transit of thetiNegst Passage which provides that
US Coastguard icebreakers will seek Canada’s psionisoefore using the Northwest
Passage, and that Canada will consent. The Agrdeimexplicitly an agreement-to-
disagree which specifies that it does not affeettiho countries’ respective positions ‘on
the Law of the Sea in this or other maritime aréas143).

The Northwest Passage dispute has given rismg¢cadvancement in international law,
namely Art. 234 United Nations Convention on thevlaf the Sea, which allows coastal
States to enact laws against maritime pollution touR00 nautical miles when almost
year-round ice creates exceptional navigationalatts Art. 234 United Nations
Convention on the Law of the Sea is sometimes nedeto as the ‘Canadian exception’
because it was prompted by the adoption of the 29¢fic Waters Pollution Prevention
Act (Canadian Legislation on Arctic Pollution aneérfitorial Sea and Fishing Zones),
which imposed strict safety and environmental rexuents—including a prohibition on
the dumping of waste—on all shipping within 100 tizal miles of Canada’s Arctic
coast. The US initially issued a protest, expressioncern that the Act could constitute a
precedent for other assertions of jurisdiction le@-t high seasbut later accepted the
Act as legal. In 2009, Canada amended the Arctitce¥¥aPollution Prevention Act to
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extend its application to the full 200 nautical esilpermitted under the United Nations
Convention on the Law of the Sea.

Elsewhere, the Bering Strait is an internaticstedit connecting the Pacific and Arctic
Oceans. Russia and the US cooperate closely oprthasion of navigation aids and
search-and-rescue there. The US claims that théh&tor Sea Route along the Russian
coast is an international strait but no vesseleharer challenged Russia’s position that
the waterway constitutes internal waters.

No country will ever ‘own’ the geographic NorBole, which is located roughly 400
nautical miles to the north of any land, includi@geenland, Ellesmere Island and the
Russian archipelago of Franz Josef Land. This caiiee coastal States do not possess
full — sovereigntybeyond the 12 nautical mile territorial sea. lagiethey have certain
sovereign rights out to 200 nautical miles and gomes farther, depending on the shape
and sediments of the seabed and according to itegiarset out in the United Nations
Convention on the Law of the Sea. Art. 76 Unitedidies Convention on the Law of the
Sea specifies that coastal States may have rigietsan ‘extended continental shelf’ if
the depth and shape of the seabed and the thickifeswlerlying sediments indicate a
‘natural prolongation’ of the shelf closer inshoté.Russia, Denmark or Canada can
scientifically demonstrate that the seabed at thaH\Pole is a ‘natural prolongation’ of
its continental shelf, the country in question viidlve the exclusive right to exploit the
resources of that particular area of seabed—artdngpmore. The water column and sea-
ice will remain part of the high seas.

The sheer size of the Arctic Ocean and the ltengt uncontested coastlines mean that
Russia might hold sovereign rights over an exparfsseabed larger than Western
Europe. Canada, with the world’s longest coastlin#, also have a sizable extended
continental shelf. Countries that do not bordeth@nArctic Ocean might feel left out, but
because the United Nations Convention on the LawhefSea applies globally, many
have the opportunity to assert similar rights altregr coastlines.

Apart from the technical exercise of collectangd assessing the scientific evidence, the
only significant issue concerns possible overlagtsvben the areas over which rights are
asserted. Overlaps can occur where there are dispudritime boundaries closer inshore,
since the dividing line beyond 200 nautical milesisually simply an extension from the
starting point. The disputes between Canada antd$ha the Beaufort Sea and Norway
and Russia in the Barents Sea are of this charactaid-ocean overlap is also possible
between Russian, Canadian, and Danish assertiaightd along the Lomonosov Ridge,
an undersea mountain range that bisects the Abd@&an near, but not at, the geographic
North Pole.

Art. 76 United Nations Convention on the Lawtli# Sea requires that scientific evidence
of a natural prolongation be submitted to the UWhiNations Commission on the Limits
of the Continental Shelf for review and recommeimfist Russia made an initial
submission in 2001 and, after a request from th@@ission for more data, is preparing
a further submission. Canada is due to make itsn@msgon in 2013; Denmark in 2014.
However, the Commission will not make recommendhetiooncerning overlaps in the
rights asserted by different countries. It is ughe countries themselves to negotiate a
solution, refer the matter to an international ¢taurtribunal, or simply agree to disagree
and not issue exploration licenses for the contestea.

In response to widespread misreporting abouilplesconflicts over Arctic oil and gas,
Denmark hosted a summit of the Arctic Ocean codBtaies at llulissat, Greenland, in
May 2008 (Arctic Ocean Conference ‘llulissat Deat&an’). The summit culminated in
the llulissat Declaration in which all five Statesffirmed their commitment to resolving
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disputes peacefully within the existing framewofkiloe law of the sea. It now appears
that Russia, Denmark and Canada might agree to jpakeor coordinated submissions
to the UN Commission on the Limits of the Contirsr$helf, or even to delimit the

boundaries between their extended continental ekelwm advance of submitting.

However, any such steps will require a much bettentific picture of the seabed, which
the three countries are now working to achieve.

D. New Instrumentsand Actors

Established in 1976, the Arctic Council is ateigovernmental forum for promoting
cooperation, coordination and interaction amongAtatic States. In addition to its eight
Member States (Canada, Denmark, Finland, Icelandwhly, Russia, Sweden, and US),
the Arctic Council includes organizations of Arctie indigenous peopleas ‘permanent
participants’. The Arctic Council focuses on issudssustainable development and
environmental protection and, by agreement of imsnider States, does not deal with
matters related to military security. The Arctic @ail has commissioned a humber of
influential reports, including the Arctic Climatenpact Assessment 2004 and the Arctic
Marine Shipping Assessment Report 2009.

In May 2008, some proponents of the Arctic Cdumere disappointed when Denmark
invited the four other Arctic Ocean coastal Stateslulissat, Greenland, without also
inviting Finland, Iceland and Sweden. Similar dgajptment was felt when
consideration of an application for observer stétas the European Union (‘EU’) was
postponed in April 2009, though EU members Frargetmany, Poland, Spain, the
Netherlands and Great Britain already have suctustahe postponement may have
been related to EU efforts to assert rights andrésts in the Arctic, based on climate
change impacts elsewhere, that go beyond the mdésout in the United Nations
Convention on the Law of the Sea.

The inclusion of indigenous groups within thecthr Council is reflective of the
important role played by these> non-governmental organizationa diplomacy and
international law-making with respect to the Arcfie> Environment and Indigenous
People3. Indigenous peoples have lived in the Arctic fmillennia. Today, their
traditional way of life is threatened by rapid cu#l and technological change, climate
change, shipping and resource exploitation. In sémic States, such as Canada and
Denmark, the traditional use and occupancy of ieliys peoples constitutes an element
of sovereignty claims. Indigenous peoples have lcoled a number of agreements with
national governments, such as the 1971 Alaska Bldfilaims Settlement Act and the
1993 Nunavut Land Claims Agreement (ndigenous Peoples, Treaties witiNunavut,
with an 85% indigenous population, has a majodtarigovernment system that
effectively gives the Inuit self-government. Greamd, which was accorded home rule in
1979, is 88% Inuit. In 1985, Greenlanders votedldave the European Economic
Community and, in 2008, to take on additional goireg powers. As a result, Denmark is
now responsible only for Greenland’s defence, fpreaffairs, financial policy, and an
annual transfer of 3.4 billion Danish krone.

Some Arctic indigenous groups are transnatiomeharacter, with the Inuit Circumpolar
Council representing the Inuit of Greenland, Canagklaska and Russia. In 2009, the
Inuit Circumpolar Council issued ‘A Circumpolar ihDeclaration on Sovereignty in the
Arctic.” The document makes a strong political andral case for Inuit involvement in
any inter-State negotiations concerning sovereigdigputes and indicates specific
concern about the exclusion of the Inuit from ti®& summit in llulissat, Greenland.
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The Declaration also goes further, arguing thatinlng have a right to be involved that is
derived from international legal instruments sustitee 2007 United Nations Declaration
on the Rights of Indigenous Peoples (UNGA Res @./Riited Nations Declaration on
the Rights of Indigenous Peoples’ [13 Septembe7RGAOR 6F' Session Supp 49 vol
3, 15).

E. Evaluation

The Arctic is in crisis. The ice and the permsfr—the foundations of its highly
specialized ecosystems—are literally melting aveand with them the traditional way of
life of Arctic indigenous peoples. A vast, ice-bdunmpenetrable ocean is being
transformed into a new Mediterranean Sea, a ‘midd& over which the world’s powers
will trade. Easier access and rising oil and gaseprcould spark twenty-first-century
gold rushes, challenging the political will and gavance capabilities of national
governments who, for decades, have largely igntived\rctic.

Proposals have been made to develop an envirgroriented international regime for
the Arctic that is modelled on the Antarctic Tre§Bee eg A Grimaldi ‘Governance of
Both Poles’ [2009] 326 Science 1042), as well abluclear Weapons Free Zone.
Achieving multilateral treaties on these matterdl wot be easy, given the strategic
importance of the Arctic for the US and Russia;glgmificant populations that live there,
especially in Alaska and Russia; and the consideradwers already vested in the Arctic
Ocean coastal States under the United Nations @tioveon the Law of the Sea.
Fortunately, sovereignty and international coafien are not incompatible. Sovereign
rights can sometimes facilitate cooperation by fliog clear jurisdiction for regulating
shipping and the extraction of natural resources] #or guarding against non-state
security threats. International law results frormtogies of inter-State cooperation, as
countries have defined the boundaries between tbspective jurisdictions and worked
together in pursuit of common goals. The Arctic,cimlike the high seas globally, creates
opportunities for the coordinated deployment ofs8rg national rights on the model of
the— Proliferation Security Initiative (PSI)

International law will always play a central @din the Arctic: preventing inter-State
conflict, guarding against non-State security ttwearotecting the environment and
promoting economic development. But the most ingurtlong-term function of agreed
rules in the region may well concern the root caofselimate change. We must never
lose sight of the fact that the very opportunityaicess Arctic oil and gas has arisen
because we have burned so much oil and gas alré#itisnately, establishing clear
maritime boundaries may enable responsible goventsie ensure that the carbon stays
locked in the seabed, where it cannot contributewen more, ever more dangerous
climate change.
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