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1 Introduction

1.1 Water as a human right

According to the United Nations World Water Development Report (2009) nearly half of the population in the developing world, roughly 2.6 billion people, do not have sanitation facilities, and over 884 million people still use unsafe drinking water sources. Inadequate access to safe water and sanitation services, coupled with poor hygiene practices is estimated to kill or sicken thousands of individuals every day, and leads to impoverishment and diminished opportunities for thousands more. 

For decades there has been a global endeavour to accept access to clean water for drinking and sanitation as a fundamental human right. On July 28, 2010 the United Nations General Assembly (UNGA) adopted a resolution that recognised “Access to Clean Water, Sanitation as Human Right” and called on “States and international organisations to provide financial resources, build capacity and transfer technology, particularly to developing countries, in scaling up efforts to provide safe, clean, accessible and affordable drinking water and sanitation for all” (UN press, 2010). The resolution was passed with 122 States voting in favour, none against and 41 abstentions.  In September 2010 the United Nations Human Rights Council further strengthened this principle when it adopted the General Assembly resolution calling on States to accept access to clean water for sanitation as an international human right. The Council also ruled that nations are bound to this principle by virtue of conventions that explicitly accept the principle. 
Although it is not universally accepted as a legally binding right, access to water for drinking and sanitation is backed by international law in the form of widely accepted conventions and customary law. In some cases, the right to water has been explicitly acknowledged, for instance in Convention of the Rights of the Child and the Convention on the Elimination of All Forms of Discrimination against Women. In other cases, such as Article 25 of the Universal Declaration of Human Rights it has been inferred through the right to life, wellbeing and health.  
The International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966) is the principal foundation of the right to water, ratified by 160 States as of February 2010. This covenant was adopted by the UN General Assembly in resolution 2200A (XXI) in December 1966 and entered into force in January 1976 (UNGA, 1976).
In recent years, the concept of a Human Rights Based Approach (HRBA) has been gaining acceptance in dealing with water resources management. This approach has been adopted mostly as a domestic principle within a State, where a State party is expected to take positive, proactive measures to ensure that water requirements of its population are met (Filmer-Wilson, 2005). The acceptance of water as a human right will also influence the management of water resources shared by two or more neighbouring States. 
The campaign to encourage States to recognise water as a human right received a boost in 2002 when the Committee on Economic, Social and Cultural Rights (CESCR), the body of independent experts that monitors implementation of the CESCR by its State parties, adopted General Comment No. 15, which for the first time, recognised the right to water as a fundamental human right (CESCR, 2003). The concept has been further strengthened by the declaration of Millennium Development Goal no. 7 which targets to reduce by half the proportion of people without sustainable access to safe drinking water and basic sanitation by the year 2015 (UNDP, 2010).
Proponents of this approach such as Jolly (1998), argue that recognising the right to water will emphasise its importance and focus attention of the donor community to address the fundamental deficiencies in developing nations that have prevented millions of people from having access to clean water for drinking and sanitation. “It grounds the priority on the bedrock of social and economic rights, it emphasises the obligations of states parties to ensure access, and it identifies the obligations of states parties to provide support internationally as well as nationally”.  
1.2 Trans-boundary waters 

“Transboundary waters” is defined as any surface or groundwater which, cross or are located on boundaries between two or more States. This paper will primarily discuss surface waters transcending international boundaries and will not delve into the complexities of including transboundary ground waters. 
Approximately 261 international watersheds, and untold number of trans-boundary aquifers, cover about one-half of the globe's land surface. Though transboundary waters are a vital resource with no substitute, the management and sharing of it is poorly-developed in international law, and the need for which is overwhelming, constant, and immediate in order to prevent conflict (Hamner and Wolf, 1998). 

Customary International law dictates that only riparian nations—nations across which, or along which, a river flows—have any legal right, apart from an agreement, to use the water of a river. Beyond that, however, the patterns of international claim and counterclaim initially diverge sharply according to the riparian status of the nation making the claim (Heather et al, 2000). 
According to Heather et al (2000) traditionally upper-riparian nations initially based their claims on absolute territorial sovereignty, typically claiming the right to do whatever they choose with the water regardless of its effect on other riparian nations. Downstream nations, on the other hand, generally begin with a claim to the absolute integrity of the river, claiming that upper-riparian nations can do nothing that affects the quantity or quality of water that flows in the watercourse. The utter incompatibility of such claims guarantees that neither claim will prevail in the end, although the process of negotiating or otherwise arriving at a solution might require decades.

Such disputes have driven nations sharing a trans-boundary water resource to come to amicable settlements throughout history or in the very least to a working arrangement in sharing this vital resource. According to Hamner and Wolf (1998) organised political bodies have signed 3,600 water-related treaties since AD 805.  

According to the Trans-boundary Fresh Water Disputes Database, of the presently applicable treaties one hundred twenty-four of the 145 treaties (86%) are bilateral agreements while twenty-one (14%) are multilateral and two of the multilateral treaties are unsigned agreements or drafts.
The UN Convention on the Law of Non-Navigational Uses of International Watercourses of 1997, also known as the Watercourses Convention, codifies minimum substantive and procedural standards of trans-boundary water cooperation and declares the fundamental principles and rules governing the rights and duties of watercourse states.

2. International law and initiatives to further water as a universal human right 
For several decades there has been a clamour to recognise access to water for drinking and sanitation as an international human right. In this process the following are some of the key milestones; a) Adoption at the UNGA Convention on the Law of Non-Navigational Uses of International  Watercourses in  1997, b) Adoption of General Comment no. 15 to the Committee on Economic, Social and Cultural Rights in 2002, c)  UNGA Resolution recognising “Access to Clean Water, Sanitation as a Human Right” in 2010 and d) Adoption of resolution by the UN Human Rights Council in 2010 stating that state parties are bound to accept water as an internationally binding human right. 

2.1 United Nations Convention on the Law of Non-Navigational Uses of International   Watercourses of 1997 (UN Watercourses Convention)

The 1997 United Nations Convention on the Law of the Non-Navigational Uses of International Watercourses is the only treaty governing shared freshwater resources that is of universal applicability. It is a framework convention, in the sense that it provides a framework of principles and rules that may be applied and adjusted to suit the characteristics of particular international watercourses. According to the preamble of the convention it aims to govern and inform the use, management, and protection of the world’s international watercourses, for present and future generations, taking into account the special situations and needs of developing countries (UN, 1997). 
Loures and Rieu-Clarke (2009) analysing the necessity for States to support the Watercourses Convention concluded that inter-State cooperation towards the sustainable management of transboundary water supplies is a topic of crucial importance, especially in the context of the current global water crisis.

The Convention represents an important contribution to the strengthening of the rule of law in this increasingly critical field of international relations and to the protection and preservation of international watercourses. It is widely viewed as a codification of customary international law with respect to at least three of the obligations it embodies, namely equitable and reasonable utilization, prevention of significant harm, and prior notification of planned measures.
Current global scarcity to access to water, especially when examined in the context of climate change, has led some experts to predict an increase in disputes and even wars within and between States over dwindling water supplies. UN Secretary-General Ban Ki Moon has warned that, ‘water scarcity threatens economic and social gains and is a potent fuel for wars and conflict.’ Zeitoun (2006) has argued that in the absence of treaties and laws governing trans-boundary waters the outcome in the competition over water resources is determined by the exertion of power of the hegemonic state, usually to the detriment to other stakeholders. 
The Watercourses Convention was sponsored by 38 States, and adopted by a vote of 106 States in favour, 26 abstentions, and 3 votes against (Burundi, China and Turkey voted against). As at present 20 states have ratified the convention – 15 short of the number required for entry into force (UN treaties section). It is noted that out of the 38 governments sponsoring the text, only ten have subsequently become contracting States.
2.2 UNGA resolution recognising Access to Clean Water, Sanitation as a Human Right
On 28, July 2010 the United Nations General Assembly (UNGA) adopted a resolution that recognised “Access to Clean Water, Sanitation as a Human Right”. The resolution declares the right to safe and clean drinking water and sanitation as a human right that is essential for the full enjoyment of life and all human rights. This resolution does not infringe on the sovereignty of a State nor its sovereign right to water resources within its territory. As stated in the resolution one of the key objectives of the resolution is to divert financial resources, build capacity and transfer technology, particularly to developing countries, in scaling up efforts to provide safe, clean, accessible and affordable drinking water and sanitation for all (UN press, 2010). The resolution was passed with 122 States voting in favour, non against and 41 abstentions. Canada abstained from this vote. 
The Resolution’s first Article notably highlights the interconnectedness of the right to water and sanitation with other human rights. That said, it remains vague as to what this right actually comprises and what exactly the respective States’ obligations are. While the Resolution is not legally binding on the UN Member States as international treaties are, its adoption may have wide-ranging political (and indirectly also legal) implications and is expected to raise awareness for the grave lack of clean water from which more than 800 million people suffer.

2.3 United Nations Human Rights Council Resolution 
On 24 September 2010, the UN Human Rights Council adopted a resolution affirming that water and sanitation are legally binding human rights. The Human Rights Council stated that several international human rights instruments, including the International Covenant on Economic, Social and Cultural Rights (ICESCR), the UN Convention on the Rights of the Child (CRC), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), and the Convention on the Rights of Persons with Disabilities (CRPD), entail obligations for States parties in relation to access to safe drinking water and sanitation.
The Council also adopted without a vote a resolution on ‘Human Rights and Access to Safe Drinking Water and Sanitation’ presented by Spain and Germany, with over 50 co-sponsors. Importantly, the resolution recalled General Assembly Resolution 64/292 of 28 July 2010, which recognised the right to safe and clean drinking water and sanitation ‘as a human right that is essential for the full enjoyment of life and all human rights’. The Council resolution also incorporated the main results and findings of the report of the Independent Expert, Ms Catarina de Albuquerque, presented to the Council on 15 September 2010.
3 Case Studies
All around the world there are numerous examples for water being a catalyst for conflict. Westing (1986) suggests, "Competition for limited freshwater leads to severe political tensions and even to war. According to Gleick (1993) water resources become a military and political objective in a region prone to conflict such as Jordan and Nile river regions. Remans (1995) using case studies from the Middle East, South Asia, and South America illustrates how water can become a cause of armed conflict. While most water related conflicts between States remain contentious there are several cases where States have amicably resolved their disputes. A case in point is South Africa, which has incorporated the right to water in to its constitutions and is considered a pivotal example of transboundary water cooperation (Kistin et al, 2009). 
3.1 Jordan river
In the Middle East, Israel, Lebanon and Syria contest the rights pertaining to the Jordan River.
Myers (1993) writes that "Israel started the 1967 war in part because the Arabs were planning to divert the waters of the Jordan River system." He adds that since Israel's invasion of Lebanon in 1982, a "hydraulic imperative" theory, which argues that water resources as a driving motivator, for Israeli military conquests, both in Lebanon in 1979 and 1982 and earlier, on the Golan Heights and West Bank in 1967. 

The head waters of the Jordan River are situated in Southern Lebanon and in the Golan Heights which were occupied by Israel in 1967. These headwaters feed Lake Tiberias and more significantly tributaries that take water to Syria and Jordan making water security of these countries dependent on Israel (Isaac, 1995).  Israel also controls the waterways that flow towards the Mediterranean from the occupied territories of the West Bank and the ground water of the region which is a point of contention with the Palestinians. This overwhelming control over the Jordan River basin by Israel has led to many disputes with its neighbours, Syria, Lebanon and Jordan and with the Palestinian population in the West Bank.
Libiszewski (1995) discuses how the dispute over water resources in the Jordan River basin region has led to environmental calamities such as the salination (increase in salt content) of the Dead Sea, over utilisation of scarce water resources in a poorly managed manner by an growing population, pollution and the diversion of the river by Syria and Lebanon in an attempt to regain a degree of water security. 

On several occasions, efforts were made to resolve the water dispute in the Jordan River basin and establish an "international regime" but the issue remains unresolved. It was clear that in the absence of a political settlement of the Arab-Israeli conflict, the parties were not going to come to an agreement (Lowi, 1993). 

The transboundary water dispute for the Jordan River is an example for the need for an internationally binding regime to guide states to resolve their disputes in an amicable manner.  

3.2 Canada –US 
The Boundary Waters Treaty was signed in 1909 between the United States and Great Britain, in order to codify the sharing and management of waters between the US and Canada . It provides the principles and mechanisms to help resolve disputes and to prevent future ones, primarily those concerning water quantity and water quality along the boundary between Canada and the US (Int. Joint Commission). 
Subsequently, two federal statutes, the International Boundary Waters Treaty Act (1911) and the International Rivers Improvement Act (1955) and some 32 water treaties, conventions and agreements have been established, resulting in the significant increase in the number of hydrometric stations in these shared basins (Bruce and Mitchell,1995).
The International Joint Commission that was set up as part of the Boundary Waters Treaty of 1909 serves as the main body tasked with preventing and resolving transboundary water disputes between Canada and the United States (Schornack and Nevin, 2009). The two governments have referred to the Commission on more than one hundred occasions, in the past century, disputes such as navigation, power generation and pollution. 
The Canadian government has taken measures to further strengthen its domestic laws to protect its sovereign rights over water. On May 13 2010 Lawrence Cannon, the federal Minister of Foreign Affairs, introduced a bill to the House of Commons, called “Transboundary Waters Protection Act.”  This bill will amend the International Boundary Waters Treaty Act, the law governing transboundary waters between Canada and the US.  This Act will primarily protect Canadian waters from bulk water removals from the basins of “boundary waters” – including in particular the Great Lakes (Government of Canada, 2010). 
Treaties and agreements between Canada and the US are not based on the principle of accepting water as a human right. However these agreements have been successful in managing shared resources in an amicable manner. The UN Watercourses Convention envision that State parties would incorporate the fundamental principles, i.e equitable and reasonable utilisation, prevention of significant harm, and prior notification of planned measures, into already existing agreements. 
4 Canada’s position on water as a human right 
Since 2002, Canada has taken a position that it does not accept the human right to water and sanitation, instead arguing it is a human need. This position was explained by Canadian representative to the UN, Marie Gervais-Vidricaire, at the Human Rights Commission in 2002.  
Canada has been less than enthusiastic in furthering the cause to make water an internationally accepted human right. In 1997 Canada voted in favour for the Convention on the Law of Non-Navigational Uses of International Watercourses (UN Watercourses Convention) at the UN General Assembly. However Canada did not become a state party to the convention during the period it was opened for signature between1997 to 2000. 
In 2002, Canada voted against a resolution by the UN Committee on Human Rights to appoint a Special Rapporteur to promote the right to water, stating, “Canada does not accept that there is a right to drinking water and sanitation” (UN HRC, 2010). 
Canada abstained at the General Assembly vote in July 2010 when a resolution was adopted a resolution that recognised “Access to Clean Water, Sanitation as Human Right”. It also did not support a resolution on the same principles at the Human Rights Council in September 2010. 
In a personal correspondence an official at the Department of Foreign Affairs and Trade explained Canada’s official position on this issue as following;

“The non-binding resolutions passed by the UN General Assembly on July 28, 2010, and the UN Human Rights Council on September 24, 2010, claim to recognize a human right to safe and clean drinking water and sanitation. However, they do not sufficiently set out the scope or content of the right nor the related obligations of states with regard to such a right. The Government of Canada remains of the view that a general right to safe drinking water and sanitation is not explicitly codified under international human rights law. In Canada’s view, it is premature to declare a human right to water and sanitation without allowing states the benefit of full deliberation based on, inter alia, states’ own internal processes and the Independent Expert’s findings.

Canada recognises that there are human rights obligations relating to access to safe drinking water and sanitation and is committed to meeting its water related human rights obligations under relevant treaties to which Canada is a state party, while asserting that its international obligations in no way limit its sovereign right to manage its own resources. Canada recognises that international watercourse law and transboundary water issues have been explicitly left aside in any assessments of the relationship between access to safe drinking water and human rights. The Government of Canada will continue to monitor closely international developments and constructively engage in international negotiations to help clarify the relationship between access to safe drinking water and human rights.

Canada acknowledges that much of the population of the developing world lacks access to basic water and sanitation and has taken significant steps to help ameliorate this situation. The Government of Canada committed, as part of the global community, to achieving the UN Millennium Development Goals (MDGs), including the goal of halving the proportion of people without access to safe drinking water and basic sanitation by 2015 (Goal 7). Canada has also endorsed high-level bodies established to promote the right to water and sanitation as well as statements to this end, including the G-8 Action Plan on Water (2003) and the UN Secretary-General’s Advisory Board on Water and Sanitation (2004). As part of its support for the G-8 Action Plan on Water, and Goal 7, the Government of Canada, through the Canadian International Development Agency (CIDA), has invested approximately $209 million in the areas of water supply and sanitation worldwide between 2006 and 2009.”
Though not explicitly stated Khalfan and Kiefer (2008) infers that Canada’s aversion to accept water as a human right stems from the notion that its sovereign rights to the resource can be compromised through such an acceptance.  

5. Conclusion and Discussion 
Water has been accepted as a human right both explicitly and implicitly in several international conventions such as the Universal Declaration of Human Rights, Convention on the Rights of the Child, Convention on the Elimination of All Forms of Discrimination against Women etc. Recently the UNGA and UNHRC have both accepted this concept even though some nations, including Canada, point out that the scope nor content of such a right nor the related obligations of States in this regard has been codified in international law. 
According to the UN Watercourses convention (1997), UNGA resolution (2010) and UNHRC resolution (2010) the primary responsibility for water and sanitation services, which are in essence a public service, belongs to the State. It is the State’s duty, through efficient monitoring and regulation, to guarantee that water is accessible for all.
Also according to General Comment No. 15 the Committee on Economic, Social and Cultural Rights (CESCR) adopted in 2002 “States parties have immediate obligations in relation to the right to water and States have to ensure that there is sufficient coordination between the national ministries”. None of these resolutions erode the sovereignty of a State to its water resources. 
Canada has been opposed to accepting water as a human right primarily pointing out shortcomings in international law that specify the limits and obligations for States that accept such a right. Proponents of the right argue that acceptance of water for drinking and sanitation as a human right would be the first step in a process to codify binding obligations.  
Several scholars have inferred that Canada’s opposition to accept this right is mainly due to concerns of erosion of its sovereignty over its water resources and thus affecting water security. While accepting water as a human right would not affect Canada’s rights over its waters it is argued that it will in fact strengthen its water security from any misrepresentation of commercial interests afforded by the North America Free Trade Agreement (Khalfan and Kiefer, 2008). In such a circumstance, the human right to water and sanitation (and the right to food) would be a hindrance rather than a incentive to a commercial entity since Canada can claim as a defence to investor claims that it cannot share its water resources as these are required in order for Canada to meet its obligations under the ICESCR towards current and future generations of Canadian households and farmers. Thus according to Khalfan and Kiefer (2008) no private investor from the United States or elsewhere, could make a valid claim upon Canada’s water on the basis of the right to water and sanitation.  Further this scenario would not transpire because a claim on human rights grounds must meet very strict criteria. The U.S. is the largest user of freshwater in the world, and Canada is ranked second. It is impossible to argue the U.S. will need Canadian water on a humanitarian basis when it leads the world in water consumption per capita. 
The adoption of a legally binding, international convention would be the most suitable way of enforcing the Human Right to Water. Such a convention would not solve all the problems inherent to accessing water and sanitation, but its existence could provide an international legal framework within which to establish the equitable distribution of water and would also offer populations in need a formal instrument with which to demand the right to access safe drinking water. 

Such a binding convention would be a guideline for States sharing transboundary waters when formulating sharing and management agreements. The three main principles stipulated in the UN Watercourses Convention of 1997, namely, equitable and reasonable utilisation, prevention of significant harm, and prior notification of planned measures, will strengthen the international framework governing the management of transboundary waters and minimise the risk of conflict due to lack of consensus on the issue.   
The UN conventions drawn up on this subject includes provisions linked to the preservation of water resources, the ranking of water use (in which domestic use would have priority over all the others), safeguarding of water during conflict, protection of the Human Right to Water in the event of an international or non-international conflict etc.

The human right to water entitles everyone to sufficient, safe, acceptable, physically accessible and affordable water for personal and domestic uses. An adequate amount of safe water is necessary to prevent death from dehydration, to reduce the risk of water-related disease and to provide for consumption, cooking, personal and domestic hygienic requirements.
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