Marc Levesque - Detailed outline:

Research question recap:
I)
Is there an international human right to a clean environment?

II)
How can such a right, if it exists, be used to supplement the legal efforts of the BLCN? 

Introduction

Preamble: 

Brief history of the evolution of environmental rights (prep as hand out for presentation): details forthcoming on this one, but I’ll look at formation of UNEP at Stockholm to Copenhagen and today, maybe going a little earlier to find the precursors in general declarations of human rights. 

Refs: Birnie/Boyle

The information superhighway (not wikipedia… I swear…), UN websites, etc

Where we are now:
Thesis:
At this juncture there is no explicitly extant right to a clean environment in the international legal context. BUT: there’s lots of stuff in the works.

2 different avenues for these developments:

1.
Explicitly environmentally based international norms (including rights to clean environment, and climate agreements)

2.
Human rights claims (indigenous or otherwise) to deal with repercussions of environmental issues,

At this juncture the most effective litigation can take place in the 2nd field while we work to develop the first. Much of the conceptual work of the 1st is taking place in domestic legislation, where at least 114 different nations include explicit rights to a clean environment in their constitutions or law. The way forward to the international sphere is contested, but there appears to be a general consensus that some sort of third party needs to be established to deal with environmental claims.

 Issue above all in all contexts, domestic or international, is a lack of accountability on the part of the actors involved, whether they be MNCs or states themselves (who either violate potential ERs or are complicit with MNCs who do so).

Getting on with it
- Complex interrelationship twixt human, indigenous, and environmental rights. 

- Shelton: ERs can’t be wholly incorporated into HRs without distorting HRs, so there is a pressing need to establish international ERs (and find ways to enforce/encourage) 

1. Environmentally based international norms: 

No explicit ERs, but there are various international agreements on different kinds of environmental issues.

1a: Shit tons of specific agreements on pollution.
- Check out B&B for a bit more on this stuff, dont need super huge depth here.

1b: Kyoto (and similar agreements)

One of the larger international climate change actions yet undertaken.

Complications: USA never signed on, and they are the biggest emitter. Oops. Canada is basically bailing after giving BS reasons. What to do now?

Domestic litigation: attempt by Canadian NGO to take gubmint to task domestically failed, judge ruled that it is not within the realm of the judiciary to deal with this (its a political question).

Need for international litigation, see FIELD report on importance of international climate litigation to start challenging non-compliance and bringing the issue to the forefront (promoting debate, pushing states to rethink things)

1c: Domestic movements for environmental rights
130 odd states now have some sort of right to a clean environment

Canada is an interesting example: 

- Draft CEBR now at Committee stage

Significance: public trust duty, and right of citizens to bring an action changes the landscape: shift to the courts to ensure legislation is being carried out!

Generally a push for more accountability to narrow the difference twixt theory and practice in Canadian environmental law. It remains to be seen what the equivalent gaps are in states that actually have a similar environmental bill of rights angle, but in this context there is a big focus on citizen driven accountability.

1d: Moving forward towards a universal right to environment 

Canadian model is an interesting one (if it could be adopted) insofar as so much power is transferred to the citizens in their ability to take the government to task for failing to meet environmental objectives.

On an international level, NGOs could play the same role in an environment arbitrated by some sort of UN Environmental commission or something. Level of binding-ness could still be problematic. 

Lots of push in the literature for the establishment of such a third party to hold states accountable to what they pledge. This would also hopefully inspire a culture of proactivity in this regard vs delinquency. Pushes the precedent envelope. 

Refs: Osofsky, Shelton, Birnie/Boyle

2. General Human rights stuff
For now, we can use HRs to address ER issues while we hammer out ERs internationally.
2a. Indigenous cases
Often specific rights associated with indigenous groups allow space for claims to be filed in terms of ancestral land use, protection of culture, protection of traditional lands, etc. This is Forrest country, so this would just be a shout out.

2b. General frameworks

There are also international recourses, however, for non-indigenous communities (or communities that aren’t recognized as such),

Wagner (lawyer w/ Watt Cloutier): obligation on the part of the state to address their role in global warming, both in terms of their own practices and that of private actors within their jurisdiction. (IAW UN Declarations!) 

- UNHRC (ref Amnesty re: Lubicon/Osofsky)

- IACHR stuff (ref Osofsky/Watt Cloutier)

- ECHR (ref Osofsky/FOEI case studies)

- ACHPR (ref Osofsky/FOEI case studies/Scott will have more here)

-1503 procedure? (If other avenues are exhausted)

2c: Re: Private Actors (necessary?)
Businesses and respecting rights: Ref => “Report of the United Nations High Commissioner on Human Rights on the responsibilities of transnational corporations and related business enterprises with regard to human rights.”

- Speaks generally to labour conditions, but can also carries an environmental dimension insofar as it is working towards universal norms of behaviour for MNCs wrt HRs. 

BUT Enforcement ultimately falls on the state to address this at the domestic level.

2d?: Anything further here?
3. Tying it all in; Beaver Lake Cree Nation
All this being said, what kind of international legal recourses do the BLCN have in the (hopefully unlikely) event that their domestic case is unsuccessful? 

3a: Human rights claims based on Indigenous Rights

Frankly, these would be the most direct and perhaps the most likely to stick. Forrest’s schtick. 

3b: International Environmental Stuff

i.
Legal Mechanisms

This one is tough without any obvious evidence that health is directly impacted by environmental degradation (as is the case with successful claims in Italy etc regarding old plants and stuff). 

Could try 

UNHRC : cultural social and economic rights re: ability to sustain themselves. (Via 1503?)

IACHR: Similar to Watt-Cloutier, could argue that various articles of American Declaration of Rights of Man violated (notably: 11, 23, maybe a few more).

 Peep Birnie and Boyle for more?

ii.
Popular consciousness
Continue to stir poop up internationally about tar sands extraction in general, bring environment plight to the forefront.

- European Parliament members met with Native reps, including from the BLCN, to discuss the problems of tar sandy stuff. (Canada Newswire 4 Nov 2010)

- Could lead to more global scepticism re: quality and ethical implications of tar sandy type stuff. Also consider involvement of Co-op financial in this regard.

3c: New domestic developments
CEBR: how could this impact BLCN? If passed they could also file a claim through here about the failure of the governments (Alberta and Canada) to effectively enforce existing laws about wildlife conservation, environmental protection, etc. 

4. Conclusion

So, where do we stand after all this?

4a: Normative issues
Primary issue: Lack of accountability.

Potential Solutions: 

- domestic legislation like proposed CEBR that allows citizen challenges of government resolve to actually enforce proposed policy.

- Attempt to mirror at the international level with some sort of third party that can arbitrate this stuff, even if just at the level of recommendations to encourage the establishment of a common practice that is actually somewhat environmentally friendly. 

- Attempt to challenge avarice via establishment of universal HR norms for businesses also, to try to mitigate state corruption letting these guys off the hook.

Progress though: consider how little of any of this was going on 30 years ago. Pace may be slow, and we need to step it up if we’re gonna, you know, survive, but we’re getting somewhere.

4b: BLCN

BLCN have some legal avenues open to them by which to further their challenge to the Canadian government, probably in the following order of importance: 

A. Treaty 6 claims

B. CEBR Claims (if it exists any time soon, unlikely, but what can you do)

C. UNHRC claims re: political representation, and indigenous stuff.

D. UNHRC claims about impact of tar sands on way of life (Declaration on social/economic/etc)

E. IAHRC claim similar to Watt-Cloutier (unsuccessful, but the BLCN have a more solid claim to environmental damage, ie their backyard is being pooped in by multinational oil).

F. Prayer.

That’s all folks!

