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1. Introduction

The right to health was originally recognized in 1946 by the World Health Organization’s Constitution. Fifty five years later, on March 12th 2001, United Nations Secretary-General, Kofi Annan, declared lack of safe water as an affront to human dignity, since contaminated water jeopardizes both the physical and social health of all people. Finally, on July 28th 2010, the UN General Assembly
 approved a resolution recognizing access to clean water and sanitation as a human right. 

Regardless the long path that humanity followed since the end of World War II to conquer this right, still today an agreement in relation to how should it be enforced by governments and what implications it posses for state and non-state actors doesn't exist. 

What appears to be clear is that the declaration of the human right to water force us to “bring the state back in” and analyze its possibilities for providing the service to all the population living within its boundaries (and even beyond).
Undoubtedly, there are many issues at stake around the declaration of the human right to water. Water is not only water, “is simultaneously an economic input, an aesthetic reference, a religious (and cultural) symbol, a public service, a private good, a cornerstone of public health, and a biophysical necessity for humans and ecosystems alike”
. Thus, to some extent, social conflicts over water are unavoidable.
The central issue here is that social conflicts around water have not only increased, but also transformed by the influx of two simultaneous global revolutions. On the one hand, the communications revolution has produced a sudden increase in global networking, information flowing and personal mobility that improves the capabilities of any affected community to “make their voice heard” and to gain support from other groups, in other countries. On the other hand, consolidation of democracy (at least the transition to democracy –in some cases) has increased the ability of people to organize and express dissent, making it easier for communities to oppose policies that harm their wellbeing, livelihoods, and cultural foundations. As a result of this combination, conflicts that were once mainly local matters have been dragged into the international field.
In this paper we will pay close attention to the private-public debate around the ownership and administration of water resources and services. Our main goal is to analyze how the declaration of the human right to water could affect this already delicate balance between private and public interests, and how could facilitate a pro-poor policy that could lessen the intensity of the social conflicts that have erupted around the management of water in the last couple of decades. In doing this, we will also extract some lessons from the “Water War” that took place in Bolivia in the year 2000.
Concretely, the following set of questions will be answered in this paper: 

· What are the challenges to states parties posed by the recognition of water as a human right?
· Considering the highly complex and costly challenge of supplying access to safe water, should this service be always regulated by public state-owned institutions?

· How could the declaration of water as a human right affect the interests of private -local, national and international- companies conducting business in this sector?

· What are the implications for other stakeholders such as local communities?

· What are the lessons of the “Water War” of 2000 which took place in Cochabamba-Bolivia, especially taking into account that in many countries provision of water has been largely privatized? 

The recognition of the human right to water could imply that perhaps all governments, regardless its level of development, have specific commitments to their populations, ensuring access to safe water for drinking, food preparation and sanitation, protecting water sources from contamination and over-use, and declaring water to be a public trust, and as such to be delivered as a public service on a not-for-profit basis. The concept of water as a universal human right may even raise issues as to whether governments have responsibilities that extend beyond their own borders.

While answers to these questions remain unavailable, the debate around forms of translating human rights theory into practice is being carried out by developmental practitioners and agencies, scholars and representatives of social organizations and NGOs around the globe.
Some facts
There is plenty fresh water in the world for everyone’s fundamental personal and domestic needs. Personal and domestic uses of water represent less than 10% of the total amount of water used in human activities, although essential uses require a significantly lower percentage
. However, “lack of distribution networks and working systems to extract groundwater or harvest rainwater; exclusion from these services or facilities; inequitable allocation of water resources; and pollution limit people’s access to sufficient clean water”
. 

Worldwide, approximately one in eight people lack potable water, and the situation of lack of sanitation is far worse, for it affects 40% of the global population
. Every year, three and a half million people die of waterborne illness: diarrhea is the second largest cause of death among children under five, and the lack of access to potable water kills more children than AIDS, malaria and smallpox combined
. 
The UN suggests that each person requires 20 to 50 liters of safe freshwater a day to ensure their basic needs of drinking, cooking, and cleaning
. And according to some estimation, in only one day more than 200 million hours of women’s time are consumed in tasks such as recollection and transportation of water for their houses –time that is not then available for productive activity, household or education
.
Among those most directly affected by unsafe water are the poor in both rural and urban areas. Not only are the poor less likely to have access to clean water and sanitation, but they are also less likely to have the economic and human resources to counteract the impact of this deficiency.  According to WHO’s statistics, nearly 80% of those who have no access to water are the rural poor
. Women, children and indigenous people are also among the most vulnerable sectors of the population who doesn’t have access to water. 

One of the UN’s Millennium Development Goals –“Ensure Environmental Sustainability”
– comprises a specific target of reducing to the half the proportion of the population living without sustainable access to safe drinking water and basic sanitation by 2015.”
 According to latest estimations, given current trends, the world will meet or even exceed the drinking water target by 2015
. However, the sanitation target appears to be unreachable since the number of people living without access to enhanced sanitation will grow to an estimated 2.7 billion people by year 2015.
 
On the other hand, water shortages reduce crop production and livestock health, and can undermine the viability of family businesses run by poor women and men
.

2. Human Right to Water (conceptual framework)
The primary basis for the right to water and sanitation is the International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted on 1966, entered into force in 1976, and ratified by 157 States as of October 2007.

Article 11 of the ICESCR recognizes “the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing.”
 Article 12 further admits “the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”

 In 2002, ICESCR’s committee of experts –Committee on Economic, Social and Cultural Rights– adopted the General Comment No. 15 that interpreted the right to health as an inclusive right that extends not only to timely and appropriate health care but also to those factors that determine good health: access to safe water and sanitation, adequate supply of safe food, nutrition and housing, healthy working and environmental conditions, and access to health-related education and information
. Although a significant progress, the General Comment is not a binding document with validity in international law –nor does it have the power to oblige the states that have ratified the ICESCR. 

Later, in 2006, the UN Sub-Commission on the Promotion and Protection of Human Rights, adopted a Draft Guidelines for the Realization of the Right to Drinking Water Supply and Sanitation that include clearer statements defining sanitation as a right in conjunction with access to water, as well as its components
.

The relevance of both documents is central to the extent that they have introduced a framework that acknowledges the (possible) implications of the human right to water
:

	Sufficient water
	Water supply for each person that is sufficient and continuous for personal and domestic uses, which normally include drinking, personal sanitation, washing of clothes, food preparation, personal and household hygiene

	Clean water


	Safe water that, in particular, is free from hazardous substances that could endanger human health, and whose color, odor and taste are acceptable to users

	Accessible water and sanitation
	Water and sanitation services and facilities that are accessible within, or in the immediate vicinity, of each household, educational institution and workplace, and which are in a secure location and address the needs of different groups, in particular threats to the physical security of women collecting water. Sanitation must be safe, adequate and conducive to the protection of public health and the environment

	Water and sanitation services for free?
	Water is a scarce natural resource, and a social and economic good. Thus, those able to pay should do so in order to ensure the sustainability of water services. However, tariffs must be adjusted to the ability of different groups of users. Only in exceptional cases such as extreme poverty, natural emergences or refugee crisis, humans may require access to a certain quantity of water for survival purposes (for free). States are not forced to provide sanitation facilities for free. Those who can finance their building and administration should do so.   

	Water and sanitation services provided only through public, state-owned institutions?
	Each state can choose a legal form of service provision –be it public or private–. Governments are ultimately responsible for the availability, accessibility, affordability and quality of the services. They must ensure that services are delivered in accordance with existing national standards and human rights obligations. 

	Everybody within the state’s territory should have access to sufficient and affordable water?
	A state compromises the right to water if the government does not undertake targeted steps within its available resources to move as expeditiously and effectively as possible towards fully realizing the right. 

	Accountability
	Persons or groups denied their right to water and sanitation have access to effective judicial or other appropriate remedies, for example courts, national ombudspersons or human right commissions.

	The right to water entitles people to water resources in other countries
	People cannot claim water from other countries in other countries. However, international customary law on transboundary watercourses stipulates that such watercourses be shared in an equitable and reasonable manner.


In 2010, the General Assembly of the UN approved the resolution recognizing access to clean water and sanitation as a human right
. Even though there were zero votes against the resolution, 41 countries abstained from voting (Canada, Japan, United Kingdom, United States, Israel, Turkey, Sweden, Netherlands, Republic of Korea, Denmark, Australia and New Zealand, among others). 
Why wasn’t the approval unanimous? What factors could have prevented these countries from supporting the decision of the General Assembly? 
Undoubtedly, one of the main reasons is the existence of conflicting political and economic interests –both private and public– that impregnates this debate with deadlock-arguments. As a result, the debate around the public-private ownership and administration of water sources has grown in importance over the last decade. 
Obligations to respect, protect, and fulfill the right

Limitations of the human right to water
3. Private VS public (arguments)
Those opposed to privatization argue that not only private-owned management will constraint the access to safe sources of water; they also assert that making profits on the basis of “selling” a valuable resource –essential for life and ecological balance– is unethical. Harvey, for example, characterizes privatization of water as one example of “accumulation by dispossession” –a process that invariably deepens social and environmental inequities (and damages)
. Opponents also mention that the state is always in a better position to offer fairer tariffs than its private counterparts –since making profits is not a goal. 

Proponents of privatization, in contrast, affirm that commercializing water “will encourage the conservation of scarce water resources through higher prices, thereby discouraging wasteful overuse”
. In general terms, this group asserts that companies will be more efficient than the state in providing financial resources and high skilled-professional human resources. However, the strongest argument against the state-owned management of water has always been its supposedly litany and inefficiency that finally result in the lessening of both quantity and quality of water delivered to people. From this point of view, “is it (also) unethical not to involve private companies if they can perform better than governments at providing water, particularly to the poor”
. 

Since the 1990s, an accelerated increase in private sector control and management of urban water supply systems has taken place. “During (this decade) some of the world’s largest multinationals (Bechtel, Enron, Vivendi) began expanding operation and ownership of water supply systems on a global scale: the largest private water company now has over 100 million customers worldwide”
. 

Over time, the presence of these companies incited fierce mobilizations and protests around the globe. In Latin America, for example, the indigenous and popular movements started to direct “advanced-offensive struggles” against multinational companies to regain control over the natural resources present in their lands. Because peasants, indigenous peoples, and workers were largely excluded from decision-making processes concerning policies of privatization, these struggles rapidly became a central part of their collective identity
. 

According to Baker, “another reason for the fierceness of protests is the fact that water, in some sense, is a final frontier for capitalism (…) The water privatization debate is thus a microcosm of contemporary struggle over the roles of states and markets, and over the acceptability and efficacy of markets and private ownership as mechanisms for public services delivery and as solutions to the world’s putative environmental crisis”
.
Because of the multifaceted connotations of water, mobilizations against private companies also gathered a very diverse scheme of organizations. In Bolivia’s Water War, for instance, protests were conducted by coca-leaf growers, irrigators, workers, artisans, students, small traders, medium class citizens and many others.

Governance failure

“Municipal Hydraulic” Paradigm

Community-Run Water Supply Systems
4. The privatization agenda
How the multinational companies arrived
· Fiscal crises of the 1970s and 1980s (high indebtedness and inflation rates, and low economic growth).
· New set of policy priorities (reforms) promoted by development actors, donors and lenders (IMF, WB):  the Washington Consensus characterized by financial liberalization, privatization, deregulation, tax reform, public sector discipline and protection of property rights. 

· “Market environmentalism” (The Dublin Statement and Principles on Water) recognizing water as an economic good. 

· Escalation of the water crisis (the belief that only private capitals were capable of improving water provision systems in a context of growing scarcity).  
Partial retreat of the companies (are they still there?) 

According to Lobina and Hall, multinational water companies have retreated from Latin America in the last 5 years, and only a few from outside the region now remain in possession of operating contracts/concessions/leases in Latin America. The two key reasons have been the public opposition, and failure to make large enough profits
. 

· What reasons explain the threatens to profitability

· Weak govern capacity and privatization contracts (the case of Latin America)

· The difficulty of recovering costs

· Protests and political risks – challenges to the public legitimacy of the companies

Public VS Private Performance

Is water a private good?
5. Struggles over the human right to water
Public protests against privatization of water

Bolivia case study: Cochabamba’s Water War

The roots of Cochabamba’s Water War can be traced back to the early 1990s when association of irrigators in Cochabamba’s lower valley communities started to confront the municipal water system, SEMAPA, in its attempt to drill new wells that could seriously affect their livelihoods
. Years later, this early mobilizations traduced in the creation of the Cochabamba Departmental Federation of Irrigators’ Organization (FEDECOR).

A brief review of Cochabamba’s history reveals that constant water shortages and an uneven accessibility to modern plumbing throughout the department was a constant –reason for what cochabambinos are accustomed to obtaining water from unconventional sources. “According to national census data, in 1992, over half of the department’s residents did not receive their water through indoor plumbing, and as recently as 2001 only two-thirds of the population had access to water from pipes in their homes”
. The lack of new water sources, the disinterest of city’s political leaders in improving the water supply infrastructure and high inefficiency in the administration of the sector’s policies, are also reason that explain the historic water scarcity of the city.   

The city’s wealthy enclaves received an uneven amount of water. In 1996, nearly half of the city’s water was distributed to the 30% of the population living in the historic part of the city and other prosperous neighborhoods. The remaining 52% had to supply the needs of 70% of the population, who lived in poorer areas and faced a general poorer quality of life
. 

The anti-neoliberal popular movement that conducted the protests in the city of Cochabamba against the multinational consortium that was administrating the water supply in 2000 –all together with the indigenous (Aymara) mobilizations in the Altiplano of Bolivia that paralyzed the country a few months earlier– are not only considered responsible for giving birth to a new scheme of social movements in Bolivia, they also initiated the collapse of the colonial-republican dimensions of the State. Thus, when the privatization of the potable water supply in the city of Cochabamba was decreed in late 1999 by President Hugo Bánzer, the organizations were already prepared to start the fight. 
In October 1999, the government of the former dictator approved a new regulation for water in the country (Law 2029 of Potable Water, Sewerage and Sanitation) that legalized the contract between Aguas del Tunari (US-based Bechtel) and the Municipal Government, and also authorized concessions of monopolies for the supply of water forcing cooperatives, networks of municipal wells and other sources to be connected to this supply
. 
Opposing these reforms, in March 2000, Cochabamba’s social leaders organized a popular plebiscite to try to force the withdrawal of Aguas del Tunari. According to some analysts, almost 150 voting stations were installed all over the city with a turnout of approximately 30.000 – 50.000 votes. A large majority voted against the Bechtel consortium and demanded a revision of the Water Law
.

Even though these actions manifested a growing opposition to privatization policies, the Water War that broke out a month later can be interpreted as a rebellion against the disruption of Quechua indigenous communities’ customary use of commonly governed water supplies (usos y costumbres) –dating back centuries in rural areas surrounding Cochabamba, and decades in some deprived neighborhoods in the city.
Early in April, the Coordinadora de Defensa del Agua y de la Vida (Coordinator of Defense of Water and Life) –whose roots go back into FEDECOR– called for marches and road blockades to protest the concession given to Aguas del Tunari and a new set of tariffs that were introduced by the multinational company
. Over the following days, thousands of people gathered in streets and the central square to demand the cancellation of Aguas del Tunari’s contract, and a reform of Law 2029. 
Rapidly, President Banzer declared the state of emergency and sent the military into the streets of Cochabamba to shut down the protests. Even though people were injailed –others injured and even killed– the Coordinadora largely demonstrated its powerful capacity to mobilize the population against governmental policies. 
Since it was established in –and over– the “natural” community organizations (labor federations, urban unions of manufacturing, neighborhood associations, immigrant communities, academics, professionals, federations of settlers in the Trópico, coca growers, irrigators' associations, urban teachers’ federation), the Coordinadora was able to mount a strong social resistance front
.
The Cochabamba Water War was of essential importance in part because it represented the first left-indigenous popular “victory” following 15 years of relatively weak and ineffective popular resistance on the part of the popular sectors of Bolivian society
. As stated by many analysts and scholars, it was the “beginning of the end” for the neoliberal state and the traditional political ruling class in Bolivia
, as well as in other parts of Latin America. 
“A new cycle of the social movements in Bolivia starts there. Before the Water War we were in a period of resistances, very local and specific, in relation to very defensive themes and topics: to defend the state companies, defend the collective contracts which had been totally softened, defend territories… a defense of the rights in general. But in April 2000, the offensive period starts. People stop defending and they seek to conquer a series of objectives. They seek to conquer the return to the previous conditions of consumption and use of water. Conquest, because a transnational was expelled. Since then, all the demands are of emancipation and every slogan expands the movement”
.

Future of Community Water-Supply Management (a valid alternative to privatization?)
Although the main events occurred in Bolivia’s third largest city are well known and have actually became a cause célèbre for  alter-globalization activists
, not much attention has been directed into the aftermath of the conflict –that is, into the power of communities to improve water-supply access for the poor. 

In general terms, “the outcome of the Guerra del Agua has not been as positive as one might expect for Cochabambinos. Attempts by the Coordinadora to gain greater control of the city’s water supply utility (SEMAPA) have been largely thwarted”
. Besides failed attempts to gain “social control” over SEMAPA ended up with poor outcomes, the most striking fact is that “connection rates were less than 50% in 2006, six years after the water war”
. 

6. Watering the poor

Financing the human right to water (affordability concerns)
The roles of the actors: development agencies, governments, companies, communities, civil society organizations (duties for the public and private sector alike)
7. Conclusions
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