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I. Key Messages – One Page Summary
Oil was found in Canada’s Arctic as early as 1789. The first claims were staked in 1914;
since then, oil and gas interest in the region has waxed and waned depending on global
prices, government policies and Indigenous land claims. Oil and gas have been
discovered in the Mackenzie River Delta, the Beaufort Sea and around the High Arctic
islands, though the fields are scattered and difficult to access. Climatic conditions and a
lack of infrastructure pose additional challenges.
With present prices, no oil or gas activity is taking place in Canada’s Arctic. This pause
in development puts the Canadian government in a perfect position to create informed,
carefully considered policies for when activity recommences. This report recommends
the following “no regret policies” that will serve Canada’s interests, even in the absence
of renewed oil and gas activity in the Arctic:


Resolve international legal disputes: Canada has four international legal
disputes in the Arctic, and while these are long-standing disputes, they should be
easy to solve through diplomacy. Working with neighbouring countries to solve
the Hans Island dispute, the Lincoln and Beaufort Sea boundary disputes, and the
dispute over the status of the Northwest Passage would help provide certainty
concerning the applicability of Canadian law—including safety and pollution
prevention regulations, exploration licenses, insurance and liability regimes,
royalties, etc.—across all of Canada’s Arctic.



Improve international environmental instruments: The Arctic ecosystem is
fragile and threatened, and steps must be taken to ensure its safety. Both an oil
spill prevention agreement and a ban on the use of high sulphur fuel oil for
shipping are needed. Protecting the environment will help to gain social license
for resource projects.



Adopt new domestic laws and regulations: Although some issues cannot be
solved unilaterally, new domestic laws and regulations can protect Canadian
interests in the Arctic and create momentum for the negotiation of international
agreements. The creation of traffic separation schemes and meaningful marine
protected areas, lifting liability caps and always requiring a same-season relief
well capability—would all serve Canada well and encourage other countries to
follow.

All of the above recommendations, which are based on existing knowledge, are necessary
to enable safe and efficient oil and gas activity to recommence in Canada’s Arctic—if
and when prices rise sufficiently to offset the high costs of Arctic operations. These
recommendations would protect the environment and the interests of Arctic Indigenous
peoples, increasing the likelihood of projects obtaining the social license needed to
proceed.
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II. Executive Summary
Oil was found in Canada’s Arctic as early as 1789. The first claims were staked in 1914;
since then, oil and gas interest in the region has waxed and waned depending on global
prices, government policies and Indigenous land claims. Oil and gas have been
discovered in the Mackenzie River Delta, the Beaufort Sea and around the High Arctic
islands, though the fields are scattered and difficult to access. Climatic conditions and a
lack of infrastructure pose additional challenges.
With present prices, no oil or gas activity is taking place in Canada’s Arctic. This pause
in development puts the Canadian government in a perfect position to create informed,
carefully considered policies for when activity recommences. This report recommends
the following “no regret policies” that will serve Canada’s interests, even in the absence
of renewed oil and gas activity in the Arctic:
Resolve International Legal Disputes
Canada has four international legal disputes in the Arctic, all of which create uncertainty
for oil companies. The easiest to resolve should be that of tiny Hans Island, located
halfway between Ellesmere Island and northwest Greenland. In 1973, when the maritime
boundary between Canada and Greenland was being drawn, negotiators discovered a
difference of opinion over the island and, instead of resolving it, chose to work around it.
As a result, the maritime boundary stops at the south shore of Hans Island and continues
again from the north shore, leaving the island itself as the only disputed land in the entire
Arctic. This dispute has no implications for the location of the maritime boundary
between Canada and Greenland, nor for Canadian and Danish rights elsewhere. This
irrelevance should make it easy to resolve, with one option being to draw a straight line
across the island from the maritime boundary on one side to the maritime boundary on
the other, giving each country approximately half of the land.
Canada’s Arctic maritime boundary disputes should also be easy to resolve. The Beaufort
Sea dispute between Canada and the United States turns on the interpretation of an 1825
Treaty, and specifically, whether the line used in that treaty—the 141st W meridian—
applies offshore. The US argues that it does not, and that the ‘equidistance principle’
applies instead. However, the recent extension of coastal state rights beyond 200 nautical
miles from shore, over the so-called “extended continental shelf”, creates a situation
where each country stands to gain from the other’s preferred approach. For this reason,
resolution could be as simple as sharing the disputed area equally.
The Lincoln Sea dispute between Canada and Denmark is simply a case of an unfinished
job. In 2012, a tentative agreement was reached, with the only remaining task being the
negotiation of a joint management regime for any straddling hydrocarbon deposits. This
regime has to be negotiated with the Greenland government, which has responsibility
over natural resources, before a treaty can be ratified with the Danish government.

Arctic Oil: Canada’s Chance to Get it Right

6

Finally, Canada must resolve its dispute with the US over the status of the Northwest
Passage. While Canada considers the Passage to be ‘internal waters’, the US maintains
that it is an ‘international strait’ passing through Canada’s ‘territorial waters’ and ships
and aircraft from all countries have the right to uninterrupted ‘transit passage’. With
climate change increasing accessibility for ships of all kinds, it is now in the interests of
both Canada and the US to come to an agreement—so as to provide a clear legal basis for
providing security and regulating ship safety and environmental protection. Canada
should seek an agreement that both protects the US’s concern for freedom of the seas and
recognizes Canada’s interests as the coastal state.
Although there is not yet any dispute in the Central Arctic Ocean, it is important that
Canada file the Arctic portion of its submission to the Commission on the Limits of the
Continental Shelf—exactly as that submission was prepared by government experts
before then prime minister Stephen Harper intervened in 2013. Canada has no tenable
claim to the North Pole, which lies on the Danish side of the ‘equidistance line’ north of
Ellesmere Island and Greenland. Nor is any further science need to extend the Canadian
submission northwards in advance of the almost inevitable boundary negotiations with
Russia. By filing the submission as prepared, Canada will help to keep Arctic
international relations grounded in international law, and provide legal certainty to any
companies interested in seabed resources in the Central Arctic Ocean.
Improve international environmental instruments
Offshore oil and gas activity necessarily involves shipping for surveying, drilling and
transportation. The Arctic is a dangerous place for shipping, due to sea-ice and icebergs,
extreme weather, poor charts, limited infrastructure and services, and sheer remoteness.
The current pause in activity provides an opportune moment for the negotiation of
international agreements that will make Arctic oil and gas projects safer, and thus help to
secure social license.
Oil Spill Prevention Agreement: Although the Arctic Council states have concluded an
Agreement on Oil Spill Preparedness and Response, a further agreement is needed on the
prevention of oil spills. Prevention avoids damage and is more efficient than attempted
clean-ups. A meaningful Arctic Oil Spill Prevention Agreement would require states to
lift liability caps and ensure that companies are capable of drilling a ‘relief well’ during
the same season.
Ban Heavy Fuel Oil in the Arctic: Heavy fuel oil (HFO) poses a major threat to the Arctic
environment. A spill of heavy fuel oil, which emulsifies in the water, would lead to the
coating of marine life in oil, or its poisoning after ingestion. The burning of HFO
produces particulates (“black carbon”) that reduce the reflectivity of snow and ice and
thus accelerate climate change. Although there is currently no ban on HFO in Arctic
waters, reducing HFO emissions might be the most immediate way to slow climate
change. Canada should seek an international ban on HFO in the Arctic, and adopt an
immediate ban in its own Arctic waters.
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Adopt new domestic laws and regulations
Create Traffic Separation Schemes through the Northwest Passage: Traffic Separation
Schemes (TSSs) are employed in areas that are challenging to navigate, normally due to a
high density of traffic. Canada does not presently have TSSs in the Arctic, but will need
them as shipping activity increases.
Create meaningful Marine Protected Areas: Canada needs to create meaningful Marine
Protected Areas (MPAs) where resource development and regular shipping are not
allowed.
Reintroduce the same-season relief well requirement: In 2011, the National Energy Board
made it possible for companies to avoid the same-season relief well requirement by
adopting alternative measures. Although the same-season relief well requirement can be
costly, cost reductions should not be obtained at the price of greater environmental risk.
Lift liability caps: Liability caps externalize some of the costs of Arctic oil and gas and
are thus a form of public subsidy to oil and gas companies. They should be lifted
substantially or eliminated entirely.
All of the above recommendations, which are based on existing knowledge, are necessary
to enable safe and efficient oil and gas activity to recommence in Canada’s Arctic—if
and when prices rise sufficiently to offset the high costs of Arctic operations. These
recommendations would protect the environment and the interests of Arctic Indigenous
peoples, increasing the likelihood of projects obtaining the social license needed to
proceed.
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1. Introduction
The Arctic is often portrayed as a treasure trove of natural resources. Oil and gas figure
prominently among the riches found in the region. During the 1970s and 1980s, the
Canadian government provided billions of dollars in support of Arctic oil and gas
exploration, which led to the discovery of significant reserves in the Mackenzie Delta,
Beaufort Sea, and High Arctic islands. The exploratory effort led to the development of
new technologies for Arctic drilling, as well as a greater appreciation of the high costs
and risks inherent in Arctic operations.
Due to low global prices, there is no oil and gas activity in Canada’s Arctic presently.
While some may see a problem, this report sees an opportunity for the Canadian
government to take the lead in policy-making, rather than playing catch-up to commercial
interests and activities. Without clear policies, laws and regulations, Arctic oil and gas
exploration, exploitation and transportation has been delayed, including by opposition
from local communities, Indigenous groups and environmental organizations. Additional
problems have arisen from unresolved boundary disputes in the Beaufort and Lincoln
Seas, as well as the dispute over the legal status of the Northwest Passage, all of which
create regulatory, and by extension, commercial uncertainty.
The Canadian government should use the pause in Arctic oil and gas activity to prepare
for when exploration recommences. Based on a synthesis of existing knowledge, this
report recommends a series of “no regret policies” that would serve Canada’s interests
even in the absence of renewed activity.

2. History of Arctic Oil
This report begins with a historical overview of the legal, safety and environmental
challenges of Arctic oil and gas in Canada. It then provides an overview of the
developments and challenges in the other Arctic Ocean countries—Russia, Alaska (US),
Greenland (Denmark) and Norway—followed by a discussion of the factors behind both
the exuberance of 2007-2009 and the current lull in activity.

2.1 Arctic Oil in Canada
Indigenous peoples have long known of hydrocarbon deposits in Canada’s North, using
tar and other oil products to waterproof their boats.1 Along the Mackenzie River, an area
known to the Dene as Le Gohlini (‘where the oil is’) was noted by Sir Alexander
Mackenzie in the late eighteen century. In 1914, Imperial Oil staked three claims near the
site. Five years later, Norman Wells became the site of the first commercially exploited
oil in the Canadian Arctic. However, the local market for oil was too small to sustain the
operation, and it was not until the US military built a pipeline to Whitehorse during the
Second World War that it became a viable endeavour. Norman Wells remained the sole
oil operation in northern Canada for the next three decades.
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In the 1950s, the Canadian Geological Survey (CGS) conducted a survey of hydrocarbon
potential in the Mackenzie Delta, leading to interest from several companies. 2 In 1958, a
test well was drilled at Eagle Plains in northern Yukon, just above the Arctic Circle. 3 In
1962, the CGS conducted another, larger survey named ‘Operation Porcupine’.4 This led
to approximately 350 wells being drilled in northern Yukon and the northwest corner of
the Northwest Territories in the 1960s.5 One particular find—the Reindeer D-27 well on
Richards Island—confirmed the existence of deposits in the outer Mackenzie Delta.6
Concurrently with these developments, the Canadian government opened up rights to
explore for oil, gas and minerals in the High Arctic islands. Three wells were drilled from
1961 to 1964 on Melville, Bathurst and Cornwallis Islands. Despite coming up dry, the
wells proved that the technological challenges associated with drilling during the Arctic
winter could be overcome. 7
Interest shifted back to the Western Canadian Arctic following the discovery of a
mammoth reservoir of oil at Prudhoe Bay, Alaska, in late 1967. The sheer size of the
discovery—approximately 25 billion barrels—generated optimism for potential finds in
the Mackenzie Delta and the Beaufort Sea. In 1970, Imperial Oil found oil at Atkinson
Point. Major gas finds followed at Taglu in 1971 (Imperial), Parsons Lake in 1972 (Gulf)
and Niglintgak in 1973 (Shell). 8
The increased interest in Arctic opportunities led to the formation of Panarctic Oils in
1967, a consortium involving the Canadian government and 19 companies that focused
predominantly on the High Arctic islands.9 Although Panarctic found substantial reserves
of both oil and gas, it never achieved large-scale production. It did operate on an
experimental basis out of Bent Horn N-72, a well drilled on Cameron Island. Between
1985-1996, 2.8 million barrels were produced and shipped from Bent Horn.10
With an increasing number of finds in the Mackenzie Delta, the Canadian government
proposed a new pipeline to transport Arctic gas to existing pipelines in Alberta. In light of
the challenges posed by a severe climate, permafrost, and the potential impact on
northern communities, a royal commission was convened and hearings were held across
the North in 1975-76. The commission’s report, published in 1977, found that a pipeline
was feasible but that the northern Yukon was too environmentally vulnerable to sustain
the development, and that Indigenous culture had not been taken seriously in its planning.
It recommended further study and a 10-year moratorium while aboriginal land claims
were resolved. The federal government imposed the recommended moratorium, and the
interest of oil companies in the region waned. 11
It also became clear that the high investment and operating costs of Arctic oil and gas
made it vulnerable to external price shocks. The 1973 OPEC oil embargo rocked global
energy markets and changed policy-making around the world. In Canada, then Prime
Minister Pierre Trudeau implemented a ‘made-in-Canada’ oil price that was well below
the global market price, subsidized consumers in Eastern Canada who relied on imported
oil, and financed an extension of the Interprovincial Pipeline from Sarnia to Montreal. 12
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After the Iranian Revolution rocked markets again in 1978-79, Trudeau introduced his
controversial National Energy Program.
Another major factor influencing Arctic oil and gas development was the settlement of
aboriginal land claims. In the 1984 Inuvialuit Final Agreement (IFA), the Inuvialuit of
the Mackenzie Delta surrendered their claim to aboriginal title in exchange for land,
wildlife and financial guarantees from the Canadian government. This included Inuvialuit
ownership of 91,000 square kilometres of land, and subsurface rights to hydrocarbons and
minerals in 13,000 square kilometres of that total. 13 In the Beaufort Sea itself, the
Inuvialuit were limited to subsistence fishing and wildlife management rights. The IFA
and later land claims agreements were victories for Indigenous peoples, but they also
provided greater certainty for capital-intensive resource projects.
By the mid-1980s a number of discoveries had been made in the Beaufort Sea, with the
most notable being the Amauligak oil field. Although the field was never commercially
exploited, a demonstration shipment of 317,000 barrels was sent to Japan in 1986. 14
Further oil and gas development in Canada’s Arctic was hindered by the remoteness of
the region and a lack of infrastructure. Unlike the large fields in Prudhoe Bay and the
Alaskan North Slope, the smaller, scattered reserves of the Mackenzie Delta and the
Beaufort Sea were less suited to commercial development. 15 Then, in 1989, the Exxon
Valdez ran aground in Prince William Sound, Alaska. The next year, the Environmental
Impact Review Board—created under the IFA—found there was insufficient preparation
for a major oil spill in the Beaufort Sea. Following its review, the Board recommended
that the Minister of Indian and Northern Affairs not approve applications for offshore
drilling, which stopped exploration in the Mackenzie Delta and Beaufort Sea for a
decade.16
Arguably, federal regulations also played a role in deterring exploration. At the time,
Canada had some of the highest standards in the world with regards to Arctic offshore
drilling, including a requirement—introduced in 1976—that companies maintain the
capacity to drill a same-season relief well. 17 Given the short drilling season in the
Beaufort Sea, this meant that a second drill-ship had to be kept nearby, adding to the
expense of any operation. Further exploration was also hampered by the elimination of
federal subsidies for Arctic oil and gas exploration in the 1990s.18
It was not until the early 2000s and a rise in oil prices that exploration in the Mackenzie
Delta and Beaufort Sea recommenced. Between 2003 and 2011, Chevron, ExxonMobil,
ConocoPhillips, BP, Shell, and several smaller companies acquired licenses. 19 Several
exploration wells were drilled, though one significant find was made—at the Paktoa C-60
well in 2005-06.20 Some companies blamed the lack of progress on the same-season relief
well requirement, with Exxon Mobil arguing that it amounted to a ban on deep-water
drilling.21
Activity ceased again after the Deepwater Horizon blowout in the Gulf of Mexico, which
prompted the National Energy Board (NEB) to conduct a review of its offshore drilling
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standards. Released in 2011, the Arctic Offshore Drilling Review maintained the sameseason relief well requirement while adding a loophole that allows companies to escape
the requirement if they can demonstrate the ability to meet or exceed the NEB’s safety
standards without it. 22 Despite this revision, only one company—British-based Franklin
Petroleum—bid for leases in 2012, committing to just $7.5 million in exploration
expenses.23
The drop in global prices has since postponed all oil and gas activity in the Canadian
Arctic. In 2014, Chevron announced that it was halting exploratory drilling in the
Beaufort Sea due to regulatory hurdles and the high cost of operations. A consortium of
ExxonMobil and BP halted its drilling plans in 2015, citing insufficient time before their
lease expired.24 With prices hitting new lows in 2016, the future of Arctic oil and gas in
Canada is unclear.

2.2 Arctic Oil in other countries
Oil and gas have long been extracted elsewhere in the Arctic, most notably in the Komi
Republic and Nenets Autonomous Okrug in Russia, and Prudhoe Bay in Alaska. 25
However, global interest in Arctic oil dates to 2008, when the US Geological Survey
(USGS) produced the first pan-Arctic assessment of hydrocarbon potential. Its
conclusion, that the Arctic may contain the largest undiscovered hydrocarbon reserves in
the world, sparked talk of a “new gold rush” in the region. 26 Specifically, the report
estimated that the Arctic accounts for approximately 22 per cent of the world’s
undiscovered technically recoverable oil and gas resources, including 13 per cent of
undiscovered oil and 30 per cent of undiscovered natural gas with roughly 84 per cent of
these resources expected to occur offshore. 27 Russia has an estimated 58 per cent of the
resources, followed by Alaska (US) with 18 per cent, Greenland (Denmark) with 12 per
cent, and the remaining 12 per cent split between Canada and Norway. However, the
significant differences between the five Arctic Ocean coastal states have a huge bearing
on the viability of oil development there.
Russia
Russia’s Arctic coastline stretches 8000 kilometres. It is therefore unsurprising that the
Russian government views the region as hugely important, both domestically and
internationally. Its 2013 strategy emphasizes the development of telecommunications
infrastructure, search and rescue capabilities, and the scientific and technological
sectors.28 However, it makes almost no mention of Arctic oil and gas—something that is
also true of other Russian government policy documents 29 as well as the priorities
outlined on Russia’s Arctic Council website.30
Nevertheless, Russia is heavily dependent on oil and gas from onshore fields, especially
in northern Siberia. Although official numbers suggest that the share of hydrocarbon
production in the country’s GDP has not surpassed 26.5 per cent for a quarter century,
these numbers obscure the larger picture. When state expenditures and imports purchased
with oil revenues are taken into account, hydrocarbons could compose up to 70 per cent
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of GDP. Furthermore, Russia’s budget revenues, levels of foreign reserves, and currency
exchange rates all track closely to the price of oil. 31
Production has been declining as onshore fields become depleted and, as a result, the
Russian government is intent on developing offshore fields, especially in the Arctic.
Arguably, Russia’s international influence depends on the future of Arctic oil and gas,
both to generate revenue and for political leverage. This latter, geopolitical interest also
means that Russia will continue to develop Arctic oil and gas even if the costs exceed
revenues.
The 2008 USGS report estimated that there are 240 billion barrels of oil equivalent in the
Russian Arctic, or over half the total present in the Arctic as a whole. Estimates published
by the Russian government are even higher, at over 450 billion barrels of oil equivalent. 32
On the whole, the geological makeup of the Russian Arctic predisposes it to gas instead
of oil, and up to 80 per cent of the reserves could be gas. 33 Moscow’s focus is on oil,
however, as it is easier to transport and more valuable than gas.
If previous attempts at offshore development in the Russian Arctic are any indication, the
development of offshore oil will take time. The massive Shtokman gas field, located 600
kilometres north of the Kola Peninsula, is illustrative of the challenges. Discovered in the
late 1980s, its development was slowed by difficult weather and sea conditions,
confusing tender processes for international partners, and disagreements over technical
approaches. In the end, the project was indefinitely postponed—after massive cost
overruns, the dramatic expansion of shale gas production in the US, and a decline in the
European market. 34 The development of the Prirazlomnoya oil field, led by Gazprom,
suffered from a high turnover of international partners and political interference leading
to inefficiency. However, it still became the first field from which offshore oil has been
extracted in Russia’s Arctic.
Arctic offshore development in Russia has become more complicated following the 2014
annexation of Crimea and the implementation of sanctions by the US, the EU, Canada,
and Norway. Some of the sanctions target Arctic offshore oil development specifically,
making international partnerships and the export of technology more difficult. The most
prominent victim of the sanctions was Rosneft’s partnership with Exxon. 35 The sanctions,
however, have not prevented foreign subsidiaries of Western companies from bidding on
offshore contracts in the Russian Arctic. 36 Nor have they, for example, prevented
Norwegian companies from continuing with contracts that entered into force before the
Norwegian sanctions began. 37
The development of Arctic oil in the Russian offshore has attracted the attention of
Western environmental groups, most notably Greenpeace. In 2013, the Greenpeace ship
Arctic Sunrise sailed to Northern Russia to engage in civil disobedience against the
development of the Prirazlomnoye field. The Russia government responded quickly and
firmly, arresting the protesters and impounding their ship until the end of the drilling
season. Although the environmental movement is a significant factor in policy-making in
other Arctic countries, this is not the case in Russia.

Arctic Oil: Canada’s Chance to Get it Right

13

Despite Russia’s impressive reserves and political motivation for continue development,
it still lacks the technology and expertise necessary for efficient Arctic offshore
production. But while these shortcomings are difficult to address during a period of
sanctions and low prices, Arctic oil will remain a priority for the Russian government
because of the economic benefits and geopolitical advantages it provides.38
Alaska (US)
As in Russia, most oil and gas development in Alaska has occurred onshore. The Prudhoe
Bay oil field was discovered in 1968 and came on-stream in 1977. Output peaked in 1989
at two million barrels per day, by which point Prudhoe Bay was supplying one quarter of
total US production. 39 Output has since declined to less than 300,000 barrels per day,
creating a potential problem for the Trans-Alaska Pipeline System, which needs roughly
that amount of throughput to avoid ice formation and wax settlement and thus remain
operational. The declining output also poses a problem for the Government of Alaska,
which derives 90 per cent of its budget from oil.40,41
The Alaska National Wildlife Reserve (ANWR) and the National Petroleum Reserve–
Alaska (NPRA) are believed to hold significant on-shore reserves. But the US Senate
refused to open up the former on environmental grounds, while protests by environmental
groups and Indigenous communities have slowed movement on the latter. In recent years,
it seemed the greatest hope for a recovery of output in Alaska lay offshore in the Chukchi
and Beaufort Seas.42
Based on numbers provided by the USGS and the US Bureau of Ocean Energy
Management, the two seas could together contain 26 billion barrels of oil and natural gas
liquids and 131 trillion cubic feet of gas.43,44 Leasing activity between 2003 and 2007 saw
241 leases offered in the Beaufort Sea and, in 2008, another 487 in the Chukchi Sea. Both
private oil majors and foreign state-owned enterprises were involved, with leases being
acquired by BP, Total, ENI, Repsol, Statoil and Iona. The most active player has been
Shell, with 133 Beaufort Sea and 275 Chukchi Sea leases.
Despite the significant hydrocarbon potential, exploration has been plagued by problems.
Protests from environmental groups and Indigenous communities, as well as a series of
legal challenges, slowed development until 2011, when the Department of the Interior
confirmed the lease awards. By this time, however, the Deepwater Horizon blowout in
the Gulf of Mexico had led to a temporary ban on offshore drilling in Alaska. When the
ban was lifted in 2012, this came with a more stringent regulatory regime, including a
requirement that companies provide detailed plans for preventing oil spills and capping
blown-out wells.
Shell, the most active player in the Alaskan offshore, faced operational problems with its
drill-ships, 45 damning US Coast Guard reports that revealed a lack of commitment to
safety and environmental protection, 46 and an international campaign to “Save the Arctic”
launched by Greenpeace. In light of Shell’s problems, ConocoPhillips and Statoil both
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announced they were postponing their plans in 2013. In 2015, Shell itself announced that
it was halting Arctic exploration after spending $7 billion and making only marginal
finds. 47 In May 2016, a consortium of oil companies relinquished their leases in the
Chukchi Sea, taking losses of over two billion dollars and returning 2.2 million acres of
drilling rights to the US government. 48
Nevertheless, the oil fields north of Alaska exist in shallow water, have low reservoir
pressures, and are likely large and of relatively high quality. They also benefit from
Alaska’s low tax regime. 49 For all these reasons, there may still be a future for offshore
oil production in Alaska, when prices recover.
Greenland (Denmark)
The 1973 OPEC embargo sent the price of oil soaring, prompting the first exploration
efforts around Greenland. In 1989, the Danish government tasked the ‘Kanumas
Group’—a consortium made up of ExxonMobil, Statoil, BP, Japan National Oil
Company, Texaco, Shell, and the newly formed Greenlandic Nunaoil—with conducting
seismic surveys in partial exchange for preferential leasing rights in the future. 50
Although several potential deposits were identified, interest dwindled when prices
normalized.
It was not until the mid-2000s that activity resumed, in tandem with rising prices and the
formalization of a licensing procedure. In 2006-07, seven licenses were awarded in the
Disko West area, a majority of them to Cairn Energy. 51 After finding some small oil and
gas deposits in 2010, the Scottish company drilled another five wells in 2011. However,
it failed to discover any commercial scale deposits and wrote off more than $1 billion in
losses. 52 Other companies remained interested, however, and four more licenses were
awarded in 2013.53
In 2011, Greenpeace drew international attention to Cairn Energy’s activities when the
organization’s executive director scaled the side of a drill ship. 54 The drilling became an
issue in the 2013 election in Greenland, which the anti-drilling party won.55 In Greenland,
the arguments for-and-against offshore oil development resonate more deeply than in any
other Arctic country. On one hand, many among the population of only 56,000 still rely
on whale and seal hunting and fishing for their livelihoods, which could be threatened by
a major spill. On the other hand, Greenland’s decolonization from Denmark depends on
increasing resource royalties. The island is, in the words of a Greenlandic politician, “just
one oil strike away from independence.” 56
Drilling around Greenland is difficult due to harsh weather and ice conditions. The lease
areas west and south of Greenland are free of sea-ice during the summer and fall but have
many icebergs, which come from land-based glaciers. The lease areas northeast of
Greenland have sea-ice throughout the year, including thick, hard multiyear ice. 57
Acknowledging these difficulties, Statoil has explained that any development around
Greenland would “only move as fast as the technology would allow, following a stepwise process in a long-term project.” 58 However, on-shore infrastructure is relatively
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good in Greenland, especially on the west coast where there are a number of ports and
well-developed communities. On the east coast, nearby Iceland offers similar facilities.
For this reason, offshore oil development around Greenland remains a real possibility,
once prices rebound.
Norway
Exploration in the Norwegian sector of the North Sea began in the late 1960s. The first
discovery was the Ekofisk oil field in 1969, which was soon followed by several other
major finds. After an initial phase of exploration dominated by foreign companies, the
Norwegian government created state-owned Statoil, now one of the world’s major oil
companies.
North Sea production continued to grow as the government negotiated maritime
boundaries with the UK and Denmark and opened up more licenses for exploration.
Statoil, for its part, became a technological leader in offshore oil and gas. The industry
came to dominate the Norwegian economy, reaching 23 per cent of value creation in
2012, and paying taxes that enabled the creation of a generous welfare system and large
sovereign wealth fund. 59
Norwegian oil production peaked in 2001; it has dropped by half since then.60 For this
reason, the development of Arctic oil is considered an important opportunity in
Norway.61 The Barents Sea, divided between Russia and Norway by an agreed maritime
boundary since 2010, is believed to have huge potential. In 2012, the Norwegian
government opened licensing for 72 new exploration blocks in the Barents Sea.62
Ironically, the existence of a strong environmental movement in Norway has increased
the industry’s interest in developing the Barents Sea. This is because environmental
groups focused on protecting the Lofoten Islands, a mountainous archipelago halfway up
the Norwegian coast that constitutes a major tourist attraction and supports a rich fishery.
They succeeded, insofar as the government agreed to exclude the islands from present
and future licencing rounds.63 This left the Barents Sea, further north and less supported
by coastal infrastructure, as the next major opportunity.
Unlike most other Arctic seas, the Barents Sea is largely ice-free throughout the year, and
conditions there are very similar to those found further south. This provides the
opportunity for year-round drilling, which helps reduce costs and minimizes risks. More
than 100 wells have been drilled in the Barents Sea so far, most of them by Statoil. The
largest field, Snøhvit, contains more than 193 billion cubic meters of gas and has been in
production since 2007. 64 Another field, Goliat, contains 174 million barrels of oil and 8
billion cubic meters of gas, and came into production this year. 65
The 2010 resolution of the Barents Sea boundary dispute created new opportunities, since
both Norway and Russia had previously refrained from oil and gas activity in the 50,000
square nautical mile contested zone. The boundary agreement divides that zone in half,
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and includes a regime for exploiting and allocating any trans-boundary hydrocarbon
deposits.66
The Norwegian portion of the Barents Sea is the most likely location for continued oil
development in the Arctic. Challenges exist, including remoteness and a harsh climate,
but ice conditions and infrastructure are better than in any other Arctic country.

2.3 Exuberance of 2007-2009
Excitement about Arctic oil and gas reached a peak between 2007 and 2009. Receding
sea-ice, high global prices, domestic politics, and USGS report on potential reserves
combined to bring the region and its resources to public attention. Unfortunately, the
perceived high stakes generated not only a great deal of excitement, but a great deal of
misinformation as well.
Improved access
Sea-ice covers substantial portions of the Arctic Ocean year-round, with the extent of the
ice expanding and retracting greatly with the seasons. Unlike the sea-ice that forms in the
Antarctic, which is highly mobile, the ice found in the semi-enclosed Arctic Ocean tends
to remain in the cold Arctic waters. As a result, some of the sea-ice persists through the
summer months, becoming thicker, harder ‘multi-year’ sea-ice as it passes through
successive melting and freezing cycles. 67 Climate change, which is more advanced in the
Arctic than anywhere else, is having a major impact on the sea-ice. 68 The ice is
decreasing in both extent and thickness and, as a result, the Arctic is now dominated by
relatively thin, soft ‘first-year’ ice.69
The changes in sea-ice coverage and composition will improve access for oil and gas
activity. In 2011, a report published in Nature integrated various climate and sea-ice
models with topography, transportation infrastructure and human settlements, and found
that access to hydrocarbons within the Arctic countries’ Exclusive Economic Zones
(EEZs) would be improved by between 5 to 28 per cent, depending on the model and
location in question.70 In the Barents Sea, the late-winter ‘ice-edge’ has steadily retreated
northwards, enabling the Norwegian government to issue leases in areas that it had
previous considered out of bounds.71
High oil prices
The world price of oil has always been unstable, hitting highs in the 1970s against the
backdrop of the Iranian revolution and the Iran-Iraq war, and then collapsing in the
1980s. In 2001, the price of oil was around US $20 per barrel (inflation adjusted to 2013
levels).72 The price climbed sharply after the 9/11 terrorist attacks and the 2003 invasion
of Iraq. A lack of investment in future production, growing demand from Asia, and
stagnating production in Saudi Arabia contributed to further rises. 73 By mid-2008, the
price hit $147 per barrel, prompting some analysts to predict a “super-spike” that would
send the price above $200.74
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Although short-lived, these high prices and increased concerns about energy security
prompted interest in Arctic oil. In 2008, the US government was able to sell exploration
leases in the Chukchi and Beaufort Seas for the first time in two decades. Amidst much
fanfare, 667 bids were placed on 488 blocks, with the financial commitments totalling
$2.6 billion.75 In the Canadian portion of the Beaufort Sea, BP paid $1.2 billion for a
lease, surpassing the record of $585 million set one year earlier by Imperial Oil and
ExxonMobil Canada. 76
Domestic politics
Domestic politics have contributed to misconceptions about the potential for resource
disputes in the Arctic. In 2007, Artur Chilingarov, a Russian polar explorer, caused a
global media frenzy by planting a titanium flag on the seabed at the North Pole and
declaring “the Arctic is Russian.” 77 This elicited a strong response from Peter MacKay,
then Canada’s foreign minister, who exclaimed: “Look, this isn’t the fifteenth century.
You can’t go around the world and just plant flags and say, ‘We’re claiming this
territory.’ Our claims over our Arctic are very well established.” 78 These comments were
picked up by media outlets around the world, even through the primary audience in both
cases was domestic. Chilingarov was then deputy chair of the Russian Duma during an
election campaign; MacKay was part of a government that had made upholding Canada’s
Arctic sovereignty a central element in its political brand. Each man played into the
electoral strategies of the other by presenting himself and his country as a threat that was
then manipulated for domestic political purposes.
Unfortunately, some commentators overlooked the domestic dimension and saw instead
the beginning of a ‘New Cold War.’ For example, in 2008 Scott Borgerson of the US
Council on Foreign Relations described the situation in the Arctic as a “scramble” having
potentially serious consequences: “The combination of new shipping routes, trillions of
dollars in possible oil and gas resources, and a poorly defined picture of state ownership
makes for a toxic brew.”79 This sensationalism was echoed around the world, as reflected
in headlines such as: “Arctic: Fight for the Top of the World;” 80 “Race for the North
Pole: Nations Vying for Arctic Treasures;” 81 and, perhaps most spectacularly, “Putin’s
Arctic invasion: Russia lays claim to the North Pole – and all its gas, oil and diamonds.” 82
The sensationalism made for great ‘news’ but did not reflect reality. One of the Russian
scientists involved in the North Pole flag-plant soon admitted that it was a publicity stunt
lacking legal relevance. 83 Danish Foreign Minister Per Stig invited his counterparts from
the four other Arctic Ocean coastal states to Ilulissat, Greenland, where they reaffirmed
their commitment to resolving any disputes within an existing framework of international
law.84 This commitment was reiterated in 2010 by then US Secretary of State Hillary
Clinton who spoke of the need for Arctic countries to work together: “We need all hands
on deck because there is a huge amount to do, and not much time to do it.” 85 Later that
year, Russia and Norway signed a boundary treaty for the Barents Sea, 86 and Canada
released an Arctic Foreign Policy Statement that signalled its intent to resolve its
remaining Arctic boundary disputes. 87
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USGS report on undiscovered reserves
In 2008, the USGS fuelled the ‘scramble for resources’ narrative by releasing a report
entitled “Circum-Arctic Resource Appraisal: Estimates of Undiscovered Oil and Gas
North of the Arctic Circle.” The report estimated that nearly a quarter of the Earth’s
undiscovered and technically recoverable hydrocarbons were in the Arctic, with 80 per
cent of that being located offshore. These projected Arctic reserves amounted to 13 per
cent of the world’s undiscovered oil and 30 per cent of its undiscovered natural gas. 88
These numbers continue to draw enormous attention from the media, but consider this:
The projected reserves are undiscovered. They amount to 83 billion barrels of oil, enough
to meet current world demand for just three years; and 44 trillion cubic metres of natural
gas, or roughly fourteen years of supply. 89 This makes them relatively small in size, as a
fraction of world supply. And while these projected reserves are technically recoverable,
the costs and risks of Arctic oil and gas are very high—indeed, prohibitively high in most
places.

2.4 Recognition of environmental risks of Arctic oil
The growing interest in Arctic oil has led to growing recognition of the environmental
risks, including oil spills, noise from ships and seismic surveying, and contributions to
climate change.
Oil spills
Oil spills can happen in at least three ways. First, oil tankers can founder or run aground
due to human error, mechanical failure, or bad weather. For example, in 1989 the Exxon
Valdez spilled more than 257,000 thousand barrels (80 million litres) into Prince William
Sound on Alaska’s southern coast. 90 Second, cargo and cruise ships carry substantial
amounts of fuel oil, which can spill as the result of an accident. In 2004 the Mv
Selendang Ayu, a Malaysian cargo ship, broke apart and spilled 7,550 barrels (1.2 million
litres) of ‘bunker oil’ while transiting Unimak Pass in the Aleutian Islands. 91 Third, oil
can escape during drilling. In 2010, the Deepwater Horizon exploded and sank 65
kilometres off the Louisiana coast. The ruptured wellhead spewed at least 4.9 million
barrels (780 million litres) before it could be capped three months later. 92 Spills are more
common than most people think: Between 2002 and 2013, the Canadian Coast Guard
reported 100 spills from vessels in the Arctic, most of them diesel fuel and gasoline spills
smaller than 30 cubic metres (30,000 litres). 93 More seriously, it is estimated that Russia
loses more than one per cent of its oil production through leaks and spills. 94
Exacerbating the risks, oil degrades and dissipates very slowly in cold water. Almost a
quarter of a century after the Exxon Valdez accident, some of the oil persists in the
ecosystem along the southern Alaska coast. 95 Great distances, extreme weather, sea-ice,
seasonal darkness, and an absence of coastal infrastructure can all impede clean-up
efforts. Indicative of as much, almost no oil was recovered after the 2004 accident in
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Unimak Pass, due to the remote location, weather, and near-complete absence of oil spill
clean-up equipment in the Aleutian Islands.96
Seismic surveying
Seismic surveying involves sending loud noises towards the ocean floor and measuring
the resulting echoes from the sediments below. Ships tow airguns behind them, shooting
blasts up to once every ten seconds for periods of days to weeks at a time. With this
method, geologists can estimate the depth, structure and location of subsurface resources.
However, seismic surveying may have negative effects on marine wildlife, including
hearing impairment, physiological, behavioural and migration changes, and disruption of
communications.97
Seismic surveying in Baffin Bay led the community of Clyde River, Nunavut, to seek a
judicial injunction of the permit issued by the National Energy Board, on the basis that
the community had been insufficiently consulted. An injunction was granted at first
instance but overturned in 2015 by the Federal Court of Appeal, which held that the right
to be consulted does not entail a veto. Clyde River has since been granted leave to appeal
to the Supreme Court of Canada. 98
Contributions to climate change
Arctic oil is not only becoming more accessible due to melting sea-ice; it actually
constitutes a climate change ‘feedback loop’. For seizing on that accessibility to extract
and consume more oil then produces more greenhouse gas emissions that cause more
climate change, which makes more Arctic oil accessible, and so on. Moreover, Arctic oil
has a larger ‘carbon footprint’ than oil from most other sources.
The Oil-Climate Index is a joint project of the Carnegie Endowment for International
Peace, the University of Calgary and Stanford University that measures the ‘life-cycle’
greenhouse gas emissions of different types of oil, from exploration through exploration,
processing, refining, transportation and consumption. It reports that “extreme oils,” such
as offshore Arctic reserves, are among “the most climate-intensive oils currently
identified.” 99 That said, oil from the Barents Sea likely has a lower climate-intensity,
because the type of oil and the distance to market are important determinants of total
emissions.100
Another climate impact of Arctic oil involves flaring. Used to protect against overpressuring during the extraction process, flaring is the burning-off of gases that coexist
with oil. In remote locations where pipelines and other infrastructure are lacking, vast
amounts of gas are flared as waste. Flaring is responsible for 40 per cent of the black
carbon emissions in the Arctic, which by reducing the albedo of the ice, speed up climate
change.101
The environmental risks of Arctic oil demand strong science-based regulations and
royalty regimes that reduce risk and internalize external costs. Moreover, the unusual
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aspects of Arctic oil—high up-front costs for equipment and infrastructure, high risks
associated with remoteness and a harsh climate—make it important for companies and
governments to assess their options carefully.

2.5 Collapse in world oil prices
The price of oil has varied widely over the past decade. It dropped during the global
recession in 2008, spiked in 2011 with the Arab Spring, then plunged again in 2014—
losing 70 per cent of its value by the end of 2015. Analysts have identified at least five
factors behind the latest decline: (1) increasing fuel efficiency and the beginning of a
transition away from oil; (2) continuing Iraqi and Libyan output despite the turmoil in
those countries; (3) the dramatic increase in US output during the ‘shale revolution’; (4)
Saudi Arabia and the Gulf states choosing to maintain their market share rather than
reduce production in order to restore the price; 102 (5) Iran’s return to the oil market
following the lifting of sanctions. 103
Some oil producers can tolerate low prices because their extraction costs are low, but
many others cannot. The collapse of oil prices has devastated the most vulnerable sectors
of the industry: US shale oil producers reliant on hydraulic fracturing who borrowed
heavily on the expectation of continued high prices; operators in mature, increasingly
expensive fields such as the North Sea; and high-cost, high-risk projects such as offshore
drilling in the Arctic.104 As a whole, the industry has decommissioned more than twothirds of its rigs, cut investments in exploration and production, shed an estimated
250,000 jobs,105 and seen many smaller and over-leveraged companies go bankrupt. 106
Arctic offshore oil has been particularly hard hit. Deloitte estimates that the cost of
offshore production in the Arctic averages US $75 per barrel—the most expensive of any
type of oil measured and almost triple the cost of production from onshore fields in the
Middle East.107 IHS Energy puts that number even higher: “Companies may need prices
to be around $100 per barrel to make that so-called ‘break-even’ point in Arctic
projects.”108
Exploration north of Alaska has stopped with the collapse in prices. The most notable
example is Shell’s abandonment of its activities in 2015, after having invested $7
billion.109 The picture is similar in Greenland, where a lack of commercial finds coupled
with depressed prices led Cairn Energy to pull out of the region. 110 In the Norwegian
portion of the Barents Sea, the newly developed Goliat oil field benefits from being
located in the ice-free waters, and from Norway’s cutting edge technologies and
infrastructure. However, it still requires prices of US $80-90 per barrel in order to break
even. 111 Despite a small increase in crude oil production in 2015 and the opening of
leases in the Barents Sea for the first time in two decades, the country’s oil regulator, the
Norwegian Petroleum Directorate, anticipates declining production from 2016-2019.112
Even Russia, heavily dependent on oil and gas revenues, has scaled back on Arctic
exploration. In 2015, Gazprom announced that it was postponing drilling in the Kara Sea
to 2018 and the Barents Sea to 2019. 113 More recently, the Russian government scaled
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back the number of planned offshore wells in 2017 from seventeen to just two. 114
Sanctions arising out of the Ukraine crisis have also taken their toll on the Russian Arctic
offshore where, until recently, as much as 80 per cent of the required equipment was
sourced from Western countries.115
Although oil and gas activity has slowed around the Arctic, the consequences of low
prices are felt most heavily in Canada where international legal disputes persist, domestic
laws and regulations are incomplete or out-dated, and Arctic infrastructure and services
are poor. This report urges the Canadian government to use the pause in Arctic oil and
gas activity to prepare for its eventual resumption. Based on a synthesis of existing
knowledge, it makes a series of recommendations, all of which constitute “no regret
policies” that would serve Canada’s interests even in the absence of renewed activity.

3. Resolve international legal disputes
All of the land in the Arctic belongs incontestably to one of the eight Arctic countries,
with the insignificant exception of Hans Island, a rocky islet located halfway between
Canada and Greenland (Denmark). Given that Canada and Denmark are both members of
NATO and already have large Arctic territories, there is no prospect of force—or even
economic sanctions—being used over Hans Island. The only question concerns when the
two countries will decide to negotiate a solution.
The rest of the international legal disputes involving Canada in Arctic concern the
maritime dimension, which is governed by rules of the ‘Law of the Sea’. These rules
apply globally, since all countries, including the US, accept them as customary
international law. 116 Developed through centuries of state practice and opinio juris, they
were codified in the 1982 UN Convention on the Law of the Sea (UNCLOS). 117
As elsewhere in the world, the territorial seas of Arctic countries extend 12 nautical miles
from shore. Within that band, coastal states have extensive regulatory powers over
foreign shipping and absolute rights over fish and seabed resources. Between 12 and 200
nautical miles, in the Exclusive Economic Zone (EEZ), coastal states have fewer powers
over shipping but absolute rights over fish and seabed resources. Beyond 200 nautical
miles, coastal states lose their rights over fish but may have rights over the seabed, if and
where they can demonstrate scientifically that the ocean floor is a ‘natural prolongation’
of their landmass.
All this means that planting a flag on the seabed at the North Pole had no more legal
consequence than a flag-plant on the Moon. It also means that most of the Arctic’s oil
and gas is within the uncontested jurisdiction of one or another coastal state, since
offshore oil and gas, which is derived from organic material, is usually found in
sedimentary strata in continental shelves.
For decades, international law has played a central role in determining the boundaries
between the maritime zones of adjacent coastal states. The US and the USSR signed a
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boundary treaty for the Bering Sea, Bering Strait and Chukchi Sea in 1990. 118 In 2010,
Russia and Norway concluded a similar treaty for the Barents Sea. 119 This leaves just
two unresolved maritime boundaries in the Arctic, both of which involve Canada: in the
Beaufort Sea with the US, and in the Lincoln Sea with Greenland (Denmark).
Maritime boundary disputes have potential economic implications because of the seabed
resources that might exist in the disputed zones. But there is no prospect of outside
intervention in either the Beaufort Sea or the Lincoln Sea disputes because no other
country has a potential legal claim. Nor is the alternative to law—brute force—a serious
option for any country interested in the Arctic, since the vast distances and natural
challenges of the region make militarization prohibitively expensive. Moreover, nonArctic countries already have access to Arctic resources through foreign investment and
trade.
In addition to the Hans Island, Beaufort Sea and Lincoln Sea disputes, Canada has a
longstanding dispute over the legal status of the Northwest Passage. The US takes the
position that the Passage is a so-called ‘international strait’ open to foreign vessels with
only a few minor constraints; Canada insists that the Passage constitutes ‘internal waters’
that are subject to the full force of Canadian law, including a strict requirement of
permission for entry.
Resolving these four disputes would provide certainty concerning the applicability of
Canadian law—including safety and pollution prevention regulations, exploration
licenses, insurance and liability regimes, royalties, etc.—across the entire Canadian
Arctic. This certainty would benefit responsible oil, gas, and shipping companies.

Arctic Oil: Canada’s Chance to Get it Right

23

3.1 Resolve Hans Island dispute

From David H. Gray, “Canada’s Unresolved Maritime Boundaries,” (Autumn 1997) 5(3) IBRU Boundary and Security Bulletin 61

Hans Island is a barren islet, just one kilometre across, located between Ellesmere Island
and northwest Greenland. 120 It was only in 1973, when Danish and Canadian diplomats
were negotiating a 1,450 nautical mile long continental shelf boundary between
Greenland and Canada,121 that they became aware of a difference of opinion concerning
title over the island. Instead of delaying their talks with this unexpected, almost
inconsequential, development the negotiators simply drew the boundary line up to the
low-water mark on one side of the island and continued it from the low-water mark on
the other. Today, Hans Island, which is smaller than some of the icebergs that drift past it,
is the only disputed land in the entire Arctic.
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Denmark’s claim is based on Hans Island being discovered in 1853 by an expedition that
included a Greenlander, and on its use “for centuries by Greenlandic Inuit as an ideal
vantage point to get an overview of the ice situation and of the hunting prospects,
especially for polar bears and seals.” 122 Canada’s claim is based on the transfer of North
America’s High Arctic islands (excluding Greenland) from Britain in 1880. It also relies
on ‘use and occupation,’ since international law requires that title to territory be
consolidated and maintained by regular activity.123
The dispute achieved its ‘critical date’—the point when the differing positions became
clear and subsequent attempts to bolster them became inconsequential to the legal
analysis—in 1973, when the seabed boundary between Greenland and Canada was being
negotiated.124 From that point onwards, a diplomatic protest by one country is usually
sufficient to prevent the acquisition of sovereign rights by another country through the
protested act. Notwithstanding this legal reality, the almost insignificant dispute over
Hans Island has prompted some ridiculous and expensive forms of posturing, including
the deployment of military aircraft and ships over long distances.
The importance of the Hans Island dispute has often been overstated, for it has no
implications for the location of the maritime boundary between Canada and Greenland,
or for Canadian or Danish rights elsewhere. When Canada and Denmark delimited the
continental shelf between Canada and Greenland in 1973, they left a gap of just 875
metres between the end points on the north and south shores of Hans Island. As a result,
any resolution of the dispute will not affect the surrounding seabed, which has already
been divided by treaty. Nor will it have any consequence for the surrounding waters,
since both countries have used the same line to define their fisheries zones.
The almost complete irrelevance of the dispute makes it easier to resolve, which may
explain why, in September 2005, Canada and Denmark jointly committed to negotiations
and stated: “While we pursue these efforts … we will inform each other of activities
related to Hans Island. Likewise, all contact by either side with Hans Island will be
carried out in a low key and restrained manner.” 125
Solving the dispute should be as easy as drawing a straight line: from the end of the
seabed delimitation line on one side of Hans Island, to the continuation of that line on the
other. Under this approach, each country would secure title over approximately 50 per
cent of the island, and Canada and Denmark would share a short and very remote land
border.126Another solution would be to declare Hans Island a condominium, in the sense
that Canada and Denmark would share sovereignty over all of it. A number of such
arrangements exist elsewhere, including Pheasant Island in the middle of the Bidasoa
River between France and Spain. 127 Those two countries share sovereignty, with
administrative responsibility alternating every six months between the French
municipality of Hendaye and the Spanish municipality of Irún.128
Whatever the solution, Inuit in Canada and Greenland should be involved. For instance,
the governments of Greenland and Nunavut might wish to assume responsibility for
managing the new border or condominium. They might even wish to create an
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international park, along the lines of Waterton-Glacier International Peace Park, which
straddles the border between the Canadian province of Alberta and the US state of
Montana.129

3.2 Resolve Beaufort Sea boundary dispute
The Beaufort Sea is located between Alaska and Canada’s High Arctic islands, just to the
north of the Mackenzie Delta. The boundary dispute arises from the wording of an 1825
Treaty between Russia and Britain (the US took on Russia’s treaty rights when it
purchased Alaska in 1867; Canada acquired Britain’s rights in 1880). 130 The treaty sets
the eastern border of Alaska at the “meridian line of the 141st degree, in its prolongation
as far as the frozen ocean.” 131 Canada claims this treaty provision establishes both the
land border and the maritime boundary, and that both must follow the 141°W meridian
straight north. The US claims that the treaty’s delimitation applies to land only, that
regular methods of maritime boundary delimitation apply beyond the coastline, and that
in the case of the Beaufort Sea an equidistance line—where every point on the line is an
equal distance from the nearest point on the coasts on either side—is the legally and
geographically appropriate approach. 132 Since the coast of Alaska, the Yukon and the
Northwest Territories slants east-southeast from Point Barrow, Alaska, to the mouth of
the Mackenzie River, such an equidistance line trends progressively further east of the
Canadian-preferred line at the 141°W meridian, running in a roughly north-northeast
direction from the terminus of the land border to the 200 nautical mile limit. As a result,
within that distance from shore, an approximately 6,250 square nautical mile pie-shaped
disputed sector has been created. 133
Coastal states are also entitled to sovereign rights over the resources of the seabed beyond
200 nautical miles, if and where the continental shelf appertaining to their landmass
stretches beyond that limit. Article 76 of the 1982 United Nations Convention on the Law
of the Sea (UNCLOS) sets out scientific criteria that states are to utilize in determining
the outer limits of their jurisdiction over the extended continental shelf. 134 Although the
US has not yet acceded to UNCLOS, it has repeatedly stated that the convention’s major
provisions reflect customary international law.135
The introduction of the extended continental shelf into the equation creates a curious
twist to the Beaufort Sea boundary dispute because, if one extends the equidistance line
preferred by the US beyond 200 nautical miles, it soon changes direction and begins
tracking towards the northwest. It does so because of a change in direction of the
Canadian coast on the eastern side of the Mackenzie River delta and even more so
because of the presence of Banks Island, a large feature on the eastern side of the
Beaufort Sea. The effect of Banks Island is so strong that the equidistance line crosses
over the 141°W meridian (which, naturally, continues straight north to the Pole) and
heads towards the maritime boundary between the US and Russia. This would seem to
leave a large and as-yet-unspoken for area of extended continental shelf to the west of the
141°W meridian and east of the equidistance line, essentially the reverse of the dispute
sector further south. In simple spatial terms, the US line appears to favour Canada beyond
200 nautical miles, and vice versa.
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The extension of the Beaufort Sea boundary dispute beyond 200 nautical miles appears
conducive to a negotiated solution. This, certainly, was the view of Foreign Minister
Lawrence Cannon who, in 2010, publicly invited the US government to initiate
discussions. Quiet negotiations began in Ottawa with the approval of both Mr. Cannon
and Secretary of State Hillary Clinton, and a meeting was scheduled for the following
year in Washington. 136 Those discussions appeared to have stalled after Lawrence
Cannon was defeated in the 2011 election and John Baird became foreign minister. No
official documents have been released since 2010.
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The issue re-emerged in March 2016 when the US Bureau of Ocean Energy Management
(BOEM) issued a proposal for new leases off the coast of Alaska scheduled for 2020 and
included the possibility of issuing leases in the disputed zone. However, the BOEM has
been asked by Secretary of State John Kerry to consult with the State Department prior to
going forward with any sales, because of the dispute with Canada. Although it is unlikely
that the US would issue leases in the disputed zone, or that companies would be willing
to accept the legal uncertainties of operating in the area, the announcement prompted a
strong response from the Yukon government, with Justice Minister Brad Cathers tweeting
that “this plan is a violation of Canada’s Arctic Sovereignty & territory that rightfully
belongs to the Yukon & Canada.” 137
Canada should invite the US to re-open negotiations on the Beaufort Sea Boundary.
Prime Minister Trudeau and President Obama have already met to discuss cooperation in
the Arctic, in March 2016. They issued a joint statement in which they pledged to
develop low-impact shipping corridors, work towards a ban on all commercial fishing in
the Arctic until research can determine sustainable levels, and protect 17 per cent of land
areas and 10 per cent of marine areas by 2020. 138 To facilitate the achievement of those
goals, and to prepare for a possible resumption of offshore oil and gas activity, it is time
to finally resolve this long-standing boundary dispute—something that could be as simple
as dividing the disputed sector in half.
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3.3 Resolve Lincoln Sea boundary dispute

The Lincoln Sea Boundary dispute as it existed before 2012, from David H. Gray, “Canada’s Unresolved
Maritime Boundaries,” (Autumn 1997) 5(3) IBRU Boundary and Security Bulletin 61

The Lincoln Sea is that portion of the Arctic Ocean located directly to the north of
Greenland and Ellesmere Island. The Arctic’s thickest sea-ice is found there, pushed into
the space between the two islands and held there for years by prevailing winds and ocean
currents. In 1973, the negotiators delimiting the maritime boundary between Canada and
Greenland in 1973 stopped at 82°13’N where Nares Strait opens into the Lincoln Sea. As
a result, nearly 200 nautical miles of continental shelf (and later EEZ) boundary to the
north were left unresolved.
In 1977, Canada claimed a 200 nautical mile fisheries zone along its Arctic Ocean
coastline. The zone was bounded in the east by an equidistance line that used the lowwater line of the coasts of Ellesmere Island and Greenland and several fringing islands as
base points.139 Denmark adopted its own equidistance line three years later, but only after
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drawing straight baselines—two of which used Beaumont Island as a base point. 140
Beaumont Island is just over 10 square kilometres in size and located more than 12 but
less than 24 nautical miles from the Greenland coast. The first of the resulting baselines
was 42.6 nautical miles long and ran from Cape Bryant at 82°20.4’N, 55°13.0’W to the
northwest point of Beaumont Island at 82°45.2’N, 50°46.0’W. The second baseline was
40.9 nautical miles long and ran from the same point on Beaumont Island to Cape Distant
at 83°08.2’N, 46°12.0’W. The use of straight baselines and Beaumont Island had the
effect of pushing the equidistance line slightly westward, adding two isolated lens-shaped
areas of 31 square nautical miles and 34 square nautical miles to the Danish (Greenland)
claim.
The scope of the Lincoln Sea boundary dispute was reduced in 2004 when Denmark
modified its straight baselines, using more precise base points and replacing the 40.9
nautical mile baseline east of Beaumont Island with a series of shorter baselines,
including one that connects Beaumont Island to John Murray Island, the next island in the
chain.141 The changes succeeded in reducing the size of the northernmost disputed sector,
almost to the point of eliminating it, while also strengthening the case for using
Beaumont Island as a base point. 142
In November 2012, Canadian Foreign Minister John Baird and Danish Foreign Minister
Villy Søvndal announced that negotiators “have reached a tentative agreement on where
to establish the maritime boundary in the Lincoln Sea.” 143 The only outstanding issue for
negotiation is a joint management regime for any straddling hydrocarbon deposits. This
issue could not be dealt with solely by the Danish and Canadian negotiators, for while
Denmark retains control over Greenland’s foreign policy, the Greenland government has
since 2008 exercised control over natural resources—including on the continental
shelf.144 This final stage of negotiations should proceed un-problematically, since joint
management regimes have become a standard part of maritime boundary treaties,
including between Iceland and Jan Mayen and in the Barents Sea, meaning that models of
best practice are easy to find. 145 Canada should conclude the negotiations with Greenland
and ratify a boundary treaty with Denmark.
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3.4 File the Arctic portion of Canada’s submission to the Commission
on the Limits of the Continental Shelf, as prepared in 2013

IBRU map of maritime jurisdiction & boundaries in the Arctic region, from: http://www.durham.ac.uk/ibru/resources/arctic

There is no possibility of sovereign rights over the surface of the ocean, the water column,
or any fish that might be located at the North Pole. Like all waters more than 370
kilometres (200 nautical miles) from shore, the North Pole lies on the high seas beyond
the jurisdiction of any country. The only national rights that could exist concern the
seabed, fully 4000 metres below the ocean’s surface. And if such rights exist, they belong
to Denmark or Russia, not Canada.
The seabed at the North Pole cannot be Canadian because of the location of Danishowned Greenland. This is because international law uses the equidistance principle to
delimit maritime boundaries, with boundaries between adjacent coastal countries drawn
along an outwards-running line, every point of which is an equal distance from the
shorelines on either side. The North Pole is well within the Danish side of the
equidistance line, northward of Greenland. Successive Canadian governments have
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known this but refused to admit it publicly.
In 2013, Canadian government scientists and legal experts prepared a submission to the
Commission on the Limits of the Continental Shelf (CLSC), an international body that
reviews data collected by coastal countries for the purpose of securing international
recognition over seabed rights. The submission did not include any data from the Danish
side of the equidistance line, because the experts knew that Canada has no possible rights
there.
There is a separate issue concerning the extent of Canada’s rights on its side of the
equidistance line, along a seabed mountain range—the Lomonosov Ridge—that runs
from Ellesmere Island and Greenland towards Russia, near but not over the North Pole.
According to international law, Canada, Denmark and Russia may assert rights over the
ridge if they can scientifically demonstrate that it is a “natural prolongation” of their
landmass.
Canadian and Danish scientists believe they can prove that the Lomonosov Ridge is a
prolongation of both Ellesmere Island and Greenland, whereas Russian scientists believe
it is a prolongation of Asia. They are likely all right, since North America and Asia
were—before continental drift occurred—a single landmass. If they are all right, all three
countries will have legitimate, overlapping science-based rights to the entire ridge.
The CLCS does not adjudicate such overlaps, which must be resolved through
negotiation or by an international tribunal. When this eventually happens, the
equidistance principle will likely be applied again, this time to divide the ridge across the
middle—with the new boundary being an equal distance from Ellesmere Island and
Greenland on the one side, and the Russian coastline on the other.
Canada’s scientists and legal experts had worked through this scenario, and done enough
mapping to cover it. But then, just days before Canada’s submission was due to be filed
in December 2013, Stephen Harper intervened. The then prime minister ordered that the
Arctic portion of Canada’s submission be withheld, and that the seabed at the North Pole
be mapped in preparation for a more expansive submission. For the past two summers,
Canadian Coast Guard icebreakers have travelled to the North Pole to do that mapping—
at considerable expense to taxpayers.
Again, this effort to support a Canadian claim to the North Pole was legally unviable
because of the location of the equidistance line dividing Canadian and Danish rights
north of Ellesmere Island and Greenland. The only possible purpose for the mapping was
to protect Harper against accusations of being soft on Arctic sovereignty—accusations
that might well have been levied by the opposition parties, had Canada filed a submission
that did not include the North Pole.
In 2014, Denmark filed a submission with the Commission on the Limits of the
Continental Shelf that was unexpectedly large in geographic scope, including the entire
Lomonosov Ridge up to Russia’s 200 nautical mile exclusive economic zone. 146 But
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instead of reacting negatively, the Russian Foreign Ministry issued a conciliatory press
release that stated: ‘Russia was well aware of the Danish side’s plans. Our countries have
cooperated actively on this issue . . . and they will continue to cooperate on this issue.’ 147
The Russian Foreign Ministry noted that both countries were following an established
submission process, and confirmed that, after the CLCS finished its work, ‘[p]ossible
adjoining sections of our countries’ continental shelf in the high Arctic latitudes will be
demarcated on a bilateral basis, through negotiations and in line with international
law.’148
Then, in August 2015, Russia filed a submission that was more restrained in geographic
scope than it might have been, in that it did not include all of the Lomonosov Ridge. 149
The Russian government—like Canada’s scientists and legal experts—evidently foresees
the eventual negotiation of a maritime boundary between its rights and those of Canada
and Denmark in the Central Arctic Ocean
All of which brings us to today—and Canada’s new government. Since the additional
mapping occurred against the advice of Canadian government experts, there is no reason
to continue with it. Instead, the submission should be filed exactly as it was prepared in
2013, leaving the seabed at the North Pole to Russia and/or Denmark. This simple step
would help keep Arctic international relations grounded in geographic realities and
international law. It would also provide legal certainty should any companies be
interested in the potential for seabed resources in such a remote place as the Central
Arctic Ocean, with its extreme weather, year-round sea-ice, and water depths in excess of
4000 metres.
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3.5 Resolve Northwest Passage dispute

European Space Agency imagery of Northwest Passage showing classic route (dotted line) and deep-water route (solid line)

The Northwest Passage consists of several possible routes through Canada’s 19,000 High
Arctic islands, which have been Canadian ever since title over them was transferred from
the UK to Canada in 1880. Due to the nearly impenetrable sea-ice, control over the
waters between the islands was not an issue of contention—until the advent and
acquisition of powerful icebreakers by the US and, more recently, the melting of sea-ice
resulting from climate change. 150
In 1985, Canada drew “straight baselines” around the High Arctic islands and claimed
that the straits and channels between them are “internal waters”, a designation that would
bar foreign ships and aircraft from entering the Northwest Passage without express
consent, and require them to comply with Canadian laws. The US maintains that the
Northwest Passage is an “international strait” passing through Canada’s “territorial
waters.” If the US is correct, ships and aircraft from all countries have a right of
uninterrupted “transit passage”. 151
In the past, the two countries have engaged in diplomacy on the Northwest Passage when
it has been necessary to do so. In 1988, President Ronald Reagan and Canadian Prime
Minister Brian Mulroney resolved a crisis precipitated by a US Coast Guard icebreaker
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entering the waterway without requesting Canada’s permission.152 Reagan agreed that all
such ships would seek Canada’s consent, in return for Mulroney promising that consent
would always be granted. This was a stroke of deft diplomacy between two close
neighbours. However, this “agreement to disagree” was arrived at before climate change
opened the Northwest Passage to ships other than icebreakers, 153 and before the melting
sea-ice began attracting the interest of non-Arctic nations.
In the last four decades, the Arctic sea-ice has lost 65 per cent of its volume.154 Rising
average temperatures in the high latitudes, especially in the winter, make it a matter of
not “if” but “when” Arctic shipping routes are open. Private yachts, small eco-cruise
ships and large bulk carriers already ply the Northwest Passage in late summer.155 This
year the 1000-passenger cruise ship Crystal Serenity is due to pass through, 156 as is the
Snow Dragon—China’s research icebreaker. 157 Arctic passages may never fully compete
as cargo routes with the Suez or Panama canals, but they are much shorter for certain
journeys and will only attract further interest as the sea ice retreats. 158
The US and Canada could strike a new deal on the Northwest Passage that both protects
the US Navy’s legitimate concern for freedom of the seas and recognizes Canada’s
internal waters claim. But to achieve such an agreement, Canada would have to address
two fundamental US concerns. The first is that any compromise on the Northwest
Passage might create a precedent for other waterways such as the Strait of Hormuz where
oil tankers exit the Persian Gulf and freedom of navigation is contested by Iran, 159 or the
Qiongzhou Strait between the Chinese mainland and Hainan Island. 160 Fortunately,
international lawyers can easily distinguish the Northwest Passage from these straits, on
the basis of its considerable length, the still-frequent presence of sea-ice and the current
low level of shipping. The concern about a precedent could be alleviated further by the
new agreement stating that it is “without prejudice” to the legal status of other waterways.
The second concern is that Canada, after having its internal waters claim recognized,
might not invest in the infrastructure, services and other capabilities needed to protect US
security and economic interests. These necessary investments include improved charts,
navigation aids, ports of refuge, weather and ice forecasting, search and rescue,
surveillance, and a credible security presence. 161 However, provision of these kinds of
investments could be stipulated in the agreement, and made a condition for remaining in
force.
There is a long history of US-Canada cooperation on security matters, including through
the joint North American Aerospace Defense Command, established in 1957 to detect
and track Soviet bombers in the Arctic. 162 There has also been mutually beneficial
cooperation on shipping through waters under national jurisdiction, such as the St.
Lawrence Seaway, which passes seamlessly through the sovereign territory of both
nations.163 With a new government in Canada, and the US becoming more engaged on
Arctic issues, now is an opportune moment to address what has become a shared
vulnerability. It is time to resolve the Northwest Passage, in the interests of both countries.
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4. Improve international environmental instruments
Offshore oil and gas activity necessarily involves shipping for seismic surveys,
exploratory and production drilling, and transportation. The Arctic is a dangerous place
for shipping, due to sea-ice, extreme weather, poor charts, limited infrastructure and
services, and sheer remoteness. It is also a place where activity poses a heightened
environmental risk due to the fragility of the ecosystems and the lack of spill-response
equipment. The current pause in activity provides an opportune moment to address these
challenges, including through the negotiation of meaningful international environmental
instruments. Such instruments will make Arctic oil and gas activity safer and help secure
the social licence that projects need.

4.1 Negotiate an Arctic Oil Spill Prevention Agreement
In 2013, the eight Arctic Council member states adopted an Agreement on Cooperation
on Maritime Oil Pollution Preparedness and Response in the Arctic (‘Arctic Oil Spill
Response Agreement’). The stated goal of the Agreement is to “strengthen cooperation,
coordination and mutual assistance among the Parties on oil pollution preparedness and
response in the Arctic in order to protect the marine environment from pollution by
oil.”164 However, the Agreement does not create any new obligations. This is because all
the Arctic Council member states had already made the same commitments previously,
by ratifying the 1990 Convention on Oil Pollution Preparedness, Response and
Cooperation (OPRC), a treaty negotiated within the framework of the International
Maritime Organization. 165
Parties to OPRC are required to establish measures for dealing with pollution incidents,
including the stockpiling of oil spill equipment, the development of clean-up plans, and
the holding of exercises. They are also required to cooperate in the event of a spill; this
may include providing equipment when requested by another party. The Arctic Oil Spill
Response Agreement reiterates these obligations but adds no new ones. Moreover,
neither OPRC nor the Arctic Oil Spill Response Agreement require that states meet even
minimal requirements concerning the positioning and deployment of oil spill equipment
and personnel. A state could thus meet its obligations without spending the funds
necessary for actual preparedness.
Most importantly, neither treaty includes any provisions directed at oil spill prevention,
even though prevention will always be more effective than clean-up. Indeed, in parts of
the Arctic, and throughout the entire region in winter, cleaning up a major oil spill would
be an impossible task. This is why the negotiation of a meaningful prevention agreement
is so very important.
An Arctic Oil Spill Prevention Agreement should require states to lift liability caps, as
discussed below. It should also require that companies be capable of drilling a so-called
‘relief well’ during the same drilling season—so as to stop the flow of oil in the event of
a blowout, before the winter darkness and sea-ice return.
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The Arctic Council has created a Task Force on Arctic Marine Oil Pollution Prevention,
which in turn created the Arctic Offshore Regulators Forum (AORF). AORF is designed
to bring together offshore petroleum safety regulators to share information, best practices
and experiences. 166 Although this is a positive development, neither the Task Force nor
AORF are mandated to take the next, essential step of negotiating an Arctic Oil Spill
Prevention Agreement.

4.2 Extend the Polar Code ban on high sulfur fuel to the Arctic
Deriving its name from the coal bunkers that were once commonplace on ships, bunker
fuel is the residue leftover from the crude oil refining process. Also known as heavy fuel
oil (HFO), this high sulfur fuel has provided the shipping industry with cheap energy
since the 1950s. While an environmental problem more generally, the threat to the marine
environment and the climate is intensified in the Arctic due to remoteness, harsh
conditions, a lack of infrastructure and personnel, and perhaps most importantly, the key
role that snow and ice play in reflecting solar energy back into Space, thus keeping the
planet cool.167
The fragile nature of the the Arctic marine environment means that a leak or spill of
bunker fuel could have a serious impact. The 2009 Arctic Marine Shipping Assessment
identified a HFO spill as one of the top environmental threats to the region. 168 Unlike
other types of fuel such as propane or gasoline, which evaporate into the atmposhere
within a few days, HFOs emulsify—meaning that they expand and persist for much
longer. Marine life and waterfowl are at risk of hypothermia after being coated in HFO,
or being poisoned after ingesting it. 169
The harsh climate and remoteness of Canada’s Arctic makes any cleanup of a major spill
impracticable if not impossible. In the case of a spill during late summer, fall or winter,
the cleanup attempt would likely have to wait until the sea-ice melted the next summer,
during which time the oil could have been carried great distances. Further complicating
matters, little is actually known of how oil interacts or spreads in the presence of seaice.170
The second threat posed by HFOs is black carbon: the particulate matter produced during
its combustion.171 The use of bunker oil rather than low sulfur fuel significantly increases
the amount of black carbon produced by a ship. When the black carbon lands on snow
and ice, it reduces the ‘albedo,’ or reflectivity. 172 This causes the snow and ice to melt
more quickly, and as the melting progresses, the particles become more concentrated on
the surface, which accelerates the melting further. When the ice or snow melts
completely, the newly exposed ocean water or tundra absorbs more solar energy and
grows warmer as well.
Until recently, the contributions of black carbon and other ‘short-lived climate pollutants’
(SLCPs) to climate change were largely overlooked. Although black carbon particles
remain in the atmosphere for only a few weeks (whereas carbon dioxide molecules
persist for years), recent research suggests that black carbon may be responsible for “25
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per cent of observed global warming over the past century.” 173 There is little doubt that
black carbon is a significant factor in the melting of Arctic sea-ice, glaciers and
permafrost.174
The short lifespan of black carbon in the atmosphere means that reducing these emissions
might be the most immediately available way to slow global warming. According to
Mark Jacobson, the director of Stanford University’s Atmosphere/Energy Program, it
“may be the only method of saving Arctic ice.” 175 In 2009, the Arctic Council established
a task force to identify the primary sources of black carbon and recommend “immediate
actions.” 176 Although reducing black carbon emissions anywhere on the planet would
have positive consequences in the Arctic, the task force reported that reducing sources in
or near the Arctic would have more of an impact there. 177 It found that the greatest
sources of black carbon in the region are diesel vehicles, agricultural and prescribed
forest burning, wildfires, and residential heating. It identified marine shipping as “a
potentially significant source, especially in the Arctic due to its projected increase over
time and its proximity to snow and ice.” 178
In the lead-up to the 2011 meeting of Arctic Council ministers, US Deputy Secretary of
State Jim Steinberg indicated that a specific treaty on black carbon would not be
negotiated; instead, there would be a “coordinated focus” on taking “strong actions
domestically.”179 Most Arctic countries do not yet have measures in place that address
black carbon specifically, though they do have programs that restrict SLCP emissions and
therefore indirectly black carbon. 180 In 2011, the US Environmental Protection Agency
(EPA) solicited proposals for research on mitigating diesel sources of black carbon in the
Russian Arctic, research that will then be applicable in other Arctic countries. 181
In addition, the US is leading efforts to reduce black carbon emissions beyond the Arctic.
In February 2012, the US, Canada, Bangladesh, Ghana, Mexico, Sweden, and the United
Nations Environment Program (UNEP) announced the creation of a Climate and Clean
Air Coalition (CCAC) to Reduce Short-Lived Climate Pollutants. 182 The coalition is a
voluntary initiative meant to promote measures that reduce SLCPs such as black carbon,
with the areas identified for “immediate action” including “heavy duty diesel vehicles
and engines” and “oil and gas production.” 183 In May 2012, the rest of the G8 countries
(France, Germany, Italy, Japan, Russia and the UK) agreed to join the coalition.184 CCAC
has since expanded to include 50 countries, 16 IGOs, and 45 NGOs and hosts a spectrum
of initiatives ranging from mitigating black carbon production in bricks to financing
SLCP prevention strategies.185
In 2015, the Arctic Council adopted a non-binding Framework for Action on Black
Carbon and Methane, and established an expert working group to periodically assess its
implementation. 186 The Framework adopts a three pronged approach: it commits Arctic
states to take action nationally to reduce emissions and improve data; it seeks to enhance
cooperation amongst Arctic Council members, observers, and permanent participants;
and it seeks to promote awareness and action among other relevant stakeholders. 187
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Another step forward was the creation of Emission Control Areas (ECA) along the east
and west coasts of North America and in northern Europe that require the use of low
sulfur fuel.188 A study by the International Council on Clean Transportation found that
similar requirements in Arctic waters would have a large and positive impact. 189
Unfortunately, the IMO’s 2015 Polar Code contains a ban on HFO in Antarctic waters
only. Reportedly, the exlusion of the Arctic from this ban was due to Russia, which
feared that it would negatively impact transportation through the Northern Sea Route. 190
But while Russia can impede or at least slowdown progress at the multilateral level, it
cannot stop other countries from acting either on their own or in a coordinated manner.
For this reason, Canada should extend the ban on HFO that currently applies on its east
and west coasts to include its Arctic waters. It should encourage the US to follow suit, as
well as Denmark, Norway, and Iceland. Canada should also ban the use of HFO
anywhere in the Arctic by ships carrying its flag, or leaving from or arriving in Canadian
ports. And it should encourage other countries to do likewise, since both these measures
are within their powers under international law: the first on the basis of “flag state
jurisdiction” and the second on the basis of “port state authority.”

5. Adopt new domestic laws and regulations
5.1 Adopt traffic separation schemes through Northwest Passage
Traffic Separation Schemes (TSSs, often referred to as ‘shipping lanes’) are employed in
areas that are particularly challenging to navigate, normally due to a high density of
traffic. In Canada, TSSs are created and communicated by the Coast Guard as per the
Canada Shipping Act. TSSs can also be used to steer traffic around environmentally
sensitive areas, or areas of importance for indigenous hunting and fishing.
Canada does not presently have TSSs in the Arctic, but will need them as shipping
activity increases. There are two bases on which it could introduce them, neither of which
is exclusive of the other. First, coastal states have enhanced pollution prevention powers
in ice-covered waters under Article 234 of the UN Convention on the Law of the Sea:
Coastal States have the right to adopt and enforce non-discriminatory laws and
regulations for the prevention, reduction and control of marine pollution from
vessels in ice-covered areas within the limits of the exclusive economic zone,
where particularly severe climatic conditions and the presence of ice covering
such areas for most of the year create obstructions or exceptional hazards to
navigation, and pollution of the marine environment could cause major harm to or
irreversible disturbance of the ecological balance. Such laws and regulations shall
have due regard to navigation and the protection and preservation of the marine
environment based on the best available scientific evidence. 191
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On the other side of the Arctic Ocean, where Article 234 also applies, Russia has already
established a TSS at the Kara Gate, the main shipping point between the Barents and
Kara Seas.192
However, it may be questioned whether Article 234 will continue to apply to previously
ice-covered waters as they become progressively ice-free. There is nothing in Article 234
to suggest that waters that are subject to greater pollution prevention jurisdiction, because
they are covered with ice for most of the year, retain that status if and when the ice
disappears for lengthy periods. The rights accorded under Article 234 are not vested in
any particular maritime area on an indeterminable basis but flow from the character of the
ocean’s surface there.
For this reason, Canada should request the International Maritime Organization (IMO) to
designate all or part of the Northwest Passage a ‘Particularly Sensitive Sea Area,’ as
Australia successfully did with Torres Strait in 2005.193 It would not seem necessary for
Canada to concede its internal waters position in order to seek such a designation, since
‘Particularly Sensitive Sea Areas’ can exist in different maritime zones. Of course, if the
IMO wished to do so, it could state that the designation was without prejudice to any
dispute over the legal status of the waterway.
The Canadian government has a Northern Marine Transportation Corridors Initiative that
focuses on identifying those routes most heavily used by shipping, so as to focus its
services and infrastructure there. The initiative does not concern traffic separation, nor
does it currently take environmental and social factors into account. 194 It cannot therefore
be regarded as a substitute for TSSs.

5.2 Create meaningful Marine Protected Areas
Marine Protected Areas (MPAs) restrict commercial activity in order to conserve places
of particular biological importance. A number of new MPAs are needed in Canada’s
Arctic, most notably in Lancaster Sound, the principal eastern entrance to the Northwest
Passage. Lancaster Sound is home to bowhead whales, beluga whales, and most of the
world’s narwhals. Walrus, polar bears, ringed, bearded and harp seals, and millions of
seabirds also call Lancaster Sound home. It is so biologically rich that it sometimes
referred to as the ‘Serengeti of the Arctic.’ 195
For more than two decades, Canada and the UN Educational, Scientific and Cultural
Organization (UNESCO) considered designating Lancaster Sound as a World Heritage
Site.196 Such a designation could have facilitated the introduction of Traffic Separation
Schemes to reduce the impact of ship noise on marine mammals. But successive
Canadian governments have failed to pursue the UNESCO process to completion,
perhaps because of a concern that this might provoke a challenge from the US, which
opposes Canada’s Northwest Passage position.
The less controversial domestic step of designating Lancaster Sound as a ‘national marine
conservation area’ (the equivalent of a national park) has also been held up for decades,
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with Inuit concerns about possible limitations on hunting rights contributing to the
delay.197 In 2009, the Canadian government announced that it would spend $5 million to
study whether such a conservation area would be “a practical approach to sustainable
management in Lancaster Sound.” 198 The answer is not obvious, however, since without
the international recognition that comes with a World Heritage Site designation, foreign
ships might pay less attention to domestic regulations. Canada’s creation of a national
marine conservation area could usefully be coupled with a renewed effort to secure
UNESCO designation, thus linking the domestic designation to international recognition
in a mutually supportive way.
At the same time the announcement about Lancaster Sound was made, a memorandum of
understanding on Inuit participation in the feasibility study was signed between the
Canadian government, the Nunavut government, and the local Inuit association. Yet little
cooperation has been apparent since then. 199 In 2010, the Canadian government chartered
the German research icebreaker Polarstern to seismically survey the area. The Inuit,
concerned about the impact of seismic waves on marine mammals, and seeing a
contradiction in the Canadian government arranging for seismic studies in an area
designated to be off-limits for oil and gas development, sought and received an injunction
from the Nunavut Supreme Court.200 The German icebreaker, which had already crossed
the Atlantic en route to Lancaster Sound, had little choice but to turn around.
Part of the Canadian government’s hesitation might have to do with the existence of old
oil and gas leases. Previously, the Conservative government had proposed the creation of
the Lancaster Sound marine protected area using boundaries that excluded the 30 leases
once held by Shell in the area. Today, the new Liberal government says the leases remain
valid, even though documents obtained by Greenpeace through a freedom of information
request in early 2016 suggest that they expired decades ago and were never renewed. 201 A
lawsuit was filed by the World Wildlife Fund (WWF) soon after. For its part, Shell in
2014 said it would relinquish the leases if allowed to seismically survey the area
beforehand.202 To resolve the uncertainty, the government should reveal any documents
that prove the continued validity of the leases, or declare that they have lapsed.
Other concerns have been raised over the Canadian government allowing oil and activity
within existing MPAs. For instance, the Tarium Niryutait MPA in the Beaufort Sea is
made up of three separate sites at the mouth of the Mackenzie River. Oil and gas
production is allowed in the smallest of the sites, with some restrictions designed to
protect the local beluga population. 203 A report released by the Canadian Parks and
Wilderness Society in 2015 highlighted that this is not an exception within the MPA
system, with many MPAs being open to oil and gas exploration, commercial fishing,
dredging, and dumping.204
Another study by the US Marine Institute looked at the percentage of ocean estate closed
off entirely to economic activity (“no-take”) and found that Canada, with only 0.11 per
cent full protected, lags far behind other G20 countries such as the US and the UK (both
10 per cent), South Africa and Australia (both 4 per cent), Saudi Arabia (2.14 per cent),
and Russia (0.59 per cent).205
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The March 2016 joint statement by Prime Minister Trudeau and President Obama has set
the stage for addressing this gap. The two leaders pledged to create a pan-Arctic network
of MPAs that includes at least 17 per cent of their countries’ Arctic landmass and 10 per
cent of their Arctic waters (not no-take, however) by 2020. 206 However, they did not rule
out some or all of these MPAs being open to economic activity.
New MPAs need to be meaningful; they cannot allow drilling or other extractive
industries. Public concern about the Arctic environment is growing, and not just among
Arctic residents. Creating no-take MPAs and stronger environmental regulations more
generally, are key steps towards building the social license that resource projects need.

5.3 Reintroduce same-season relief well requirement
During the 1970s and 1980s, 93 wells were drilled in the Canadian portion of the
Beaufort Sea while another 40 wells were drilled among Canada’s High Arctic islands. 207
At the time, Canada had a world-leading regulatory regime for Arctic offshore drilling,
including a requirement—introduced in 1976—that companies be able to drill a sameseason relief well.
During the 1990s, subsidies for Arctic oil and gas exploration were eliminated and no
offshore drilling took place. However, as oil prices rose, companies returned to the
Beaufort Sea. 208 Some of the new leases have been for deep-water areas where drilling a
well, whether an initial well or a relief-well, would necessarily be a multi-year
exercise.209 For this reason, some of the leaseholders began lobbying the National Energy
Board (NEB) for a relaxation of the same-season relief well requirement. 210 After the
Deepwater Horizon blowout, the companies themselves called for a pause, so that any
regulatory changes could be informed by the incident. 211
In 2011, the NEB issued a report into Arctic offshore drilling in which it retained the
same-season relief well requirement, while adding an important loophole:
The intended outcome of the Same Season Relief Well Policy is to kill an out-ofcontrol well in the same season in order to minimize harmful impacts on the
environment. We will continue to require that any company applying for an
offshore drilling authorization provides us with specific details as to how they will
meet this policy. An applicant wishing to depart from our policy would have to
demonstrate how they would meet or exceed the intended outcome of our policy. It
would be up to us to determine, on a case-by-case basis, which tools are
appropriate for meeting or exceeding the intended outcome of the Same Season
Relief Well Policy. … We acknowledge that there is a continual evolution of
technology worldwide, including the technology needed to kill an out-of-control
well. We are open to changing and evolving technology. 212
In 2014, the NEB received applications from Chevron and Imperial Oil, both of which
held deep-water leases northwest of Tuktoyaktuk, to deploy alternatives to the same-
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season relief well requirement.213 The NEB never finished the review process, however,
because the Chevron and Imperial Oil put their plans on hold, in December 2014 and
June 2015, respectively.214
Significantly, the US Bureau of Safety and Environmental Enforcement (BSEE) and the
Bureau of Ocean Energy Management (BOEM) proposed regulations in 2015 that
maintained the same-season relief well requirement in waters north of Alaska. 215 Norway
and Denmark maintain similar rules, leaving Canada in the company of Russia on this
issue.
Arctic oil is expensive oil, in part because of the short drilling season. However, cost
reductions should not be obtained at the price of environmental risk. If Arctic oil is to
have a future in an age of increased public concern about oil spills and climate change,
the highest possible safety standards must be in place. For this reason, the Canadian
government should reintroduce the same-season relief well requirement—with no
exceptions.

5.4 Remove liability caps
A number of treaties govern liability for pollution from oil tankers, beginning with the
1969 International Convention on Civil Liability for Oil Pollution Damage (CLC
Convention) and the 1971 International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage (Fund Convention). 216
Negotiated and managed under the umbrella of the International Maritime Organization,
these treaties operate on the basis of strict liability for ship owners (i.e. liability even in
the absence of fault) and create a system of compulsory liability insurance. In return, ship
owners benefit from liability caps that are based on the tonnage of the vessels, with
damages above the caps being compensated—up to set limits—from a fund that is
supported by levies on oil shipments. In 1992, the treaties were augmented by two
protocols that raised the liability limit under the CLC Convention to $139 million, and
the compensation limit under the Fund Convention to $315 million. 217 In 2000, the limits
were raised by another 50 per cent, and in 2003 a further protocol created an optional
‘Supplementary Fund’ that raised the compensation limit to $1.2 billion for states
choosing to ratify it. 218
The US has not ratified any of these treaties, choosing to deal with the matter of liability
entirely under domestic law. But all the other Arctic countries have ratified the updated
CLC and Fund Conventions, as have Liberia and Panama, the world’s two largest
shipping registries. 219 In addition, five of the Arctic countries—Canada, Denmark,
Norway, Sweden and Finland—have joined the Supplementary Fund.220
As cargo ships have become larger and longer-range, oil tankers are no longer the only
vessels able to cause substantial oil spills. As mentioned above, a Malaysian cargo ship
broke apart and spilled 1.2 million litres of fuel oil (‘bunker oil’) while transiting Unimak
Pass in 2004; almost none of the oil was recovered due to the remote location, bad
weather, and the near-complete absence of oil spill clean-up equipment in the Aleutian
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Islands. 221 Another treaty, the 2001 International Convention on Civil Liability for
Bunker Oil Pollution Damage, requires that ship owners carry insurance against this risk.
However, Article 6 of the so-called ‘Bunker Convention’ preserves the right of ship
owners and insurers to limit their liability “under any applicable national or international
regime, such as the Convention on Limitation of Liability for Maritime Claims, 1976, as
amended.”222 That 1976 Convention sets liability limits that are significantly lower than
the damages that could potentially result from a large spill of fuel oil in the Arctic. 223
No treaty has yet been concluded to deal with liability and compensation for pollution
caused by offshore oilrigs, pipelines, or sub-sea wellhead production systems. As
governments struggle to address the unique challenges of regulating offshore drilling in
the Arctic, one particularly important issue concerns liability caps set out in domestic
laws. BP has estimated its total costs from the Deepwater Horizon blowout at
approximately $41 billion, including compensation for environmental and economic
damage. 224 These costs eclipsed the liability limits under US law, with the 1990 Oil
Pollution Act setting a limit of just $75 million for natural resource and economic
damages.225 However, the limit does not apply in cases of fault or gross negligence, and
BP, rather than contesting the point, chose to waive the limit from the outset. In May
2010, Senator Lisa Murkowski of Alaska blocked a bill that would have raised the cap
under the Oil Pollution Act to $10 billion. 226
In the Canadian Arctic, liability for an offshore oil spill was, until 2013, limited to just
$40 million by regulations adopted under the 1970 Arctic Waters Pollution Prevention
Act. 227 However, the matter is complicated by the fact that the 1984 Inuvialuit Final
Agreement provides: “Where it is established that actual wildlife harvest loss or future
harvest loss was caused by development, the liability of the developer shall be absolute
and he shall be liable without proof of fault or negligence for compensation to the
Inuvialuit and for the cost of mitigative and remedial measure.” 228 The Inuvialuit Final
Agreement applies in the Inuvialuit Settlement Area, which includes most of the
Canadian portion of the Beaufort Sea. 229 Nathan Vanderklippe of the Globe and Mail has
written that: “the extent of liability under the Inuvialuit agreement is questionable. It
applies to costs related to ‘harvest loss’ and ‘future harvest loss’ – and it’s unclear
whether all spill costs would be covered.” 230
While the full extent of liability under the Inuvialuit agreement remains unclear, the
federal government increased the cap in 2013 from $30 million in the Atlantic, and $40
million in the Arctic, to $1 billion across the board. This cap only applies to a “no fault”
liability—should operations be found to be in fault or negligent, they face unlimited
liability. Then Natural Resources Minister Joe Oliver touted this increase as part of a
move to a “polluter pays” model that involved strengthening the ability of governments
to get compensation in the case of spills and increased the ability of regulators to levy
fines.
However, the $1 billion cap is still too low, given the difficulty of operating in Canada’s
Arctic, the lack of necessary equipment to contain a spill and the ecological vulnerability
of the region.231 The existing liability caps on Arctic oil exploration, development, and
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shipping should be eliminated. They are a form of public subsidy to the oil industry, since
potential costs above the limits need not be factored into insurance costs, and therefore do
not figure in assessments of the economic viability of a potential project. Liability caps
prevent the full internalization of costs, and can thus promote activities that do not make
economic sense from a comprehensive perspective. Eliminating liability caps will favour
oil and gas companies that make safety and environmental protection integral parts of
their business model. It will also help to generate the social licence that resource projects
need.

5.5 Adopt a unilateral ban on heavy fuel oil in Canadian Arctic waters
The Polar Code’s ban on heavy fuel oil in the Antarctic should be extended to the Arctic,
as discussed above. Indicative of efforts in this direction, Prime Minister Trudeau and
President Obama have together stated that “We will determine with Arctic partners how
best to address the risks posed by heavy fuel oil use and black carbon emissions from
Arctic shipping.” 232 However, if the current diplomatic climate is not conducive to a
multilateral solution, for example should Russian opposition persist, Canada should
proceed on its own or in concert with other likeminded countries like the US. Doing so
would position Canada as a leader in Arctic environmental protection, and help generate
the social licence that shipping and oil companies.

Conclusion
All of the above recommendations, which are based on existing knowledge, are necessary
for safe and efficient oil and gas activity in Canada’s Arctic—if and when global prices
rise and activity recommences. These recommendations would protect the environment
and the interests of Arctic indigenous peoples, thus increasing the likelihood that projects
will obtain the social license they need. They are “no-regret” recommendations, meaning
that Canada’s interests would be served by them even if Arctic oil and gas activity does
not resume again.
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