International Law and the Arctic
Climate change and rising oil prices have thrust the Arctic to the
top of the foreign policy agenda and raised difficult issues of
sovereignty, security, and environmental protection. Improved
access for shipping and resource development are leading to new
international rules on safety, pollution prevention, and
emergency response. Around the Arctic, maritime boundary
disputes are being negotiated and resolved, and new
international institutions, such as the Arctic Council, are
mediating deep-rooted tensions between Russia and NATO and
between nation states and indigenous peoples. International Law
and the Arctic explains these developments and reveals a strong
trend toward international cooperation and law-making. It thus
contradicts the widespread misconception that the Arctic is an
unregulated zone of potential conflict.
Michael Byers holds the Canada Research Chair in Global
Politics and International Law at the University of British
Columbia.
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It is often said there are few truly untamed places left on Earth, but the windswept horizons
of the Arctic surely qualify. Some political analysts maintain that the geopolitical landscape
is equally harsh – a lawless region poised for conflict due to an accelerating “race for the
North Pole.”
We disagree. Instead, we firmly believe that the Arctic can be used to demonstrate just
how much peace and collective interests can be served through the implementation of the
international rule of law. Moreover, we believe that the challenges in the Arctic should
inspire momentum in international relations, based on co-operation rather than rivalry
and confrontation, and we believe that important steps have already been taken toward
this goal.
Russian Foreign Minister Sergei Lavrov and Norwegian Foreign Minister
Jonas Gahr Støre, “Canada, Take Note: Here’s How to Resolve
Maritime Disputes,” Globe and Mail, September 21, 2010
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Note on maps and measurements

This book contains only one map, specially prepared by Coalter Lathrop
at Sovereign Geographic. It shows the different boundary lines preferred by the United States and Canada in the Beaufort Sea, and how
those lines would continue beyond 200 nautical miles onto the
extended continental shelf. Links to several other maps are provided
in the footnotes. In particular, readers are encouraged to spend some
time studying the following two maps:
(1) The International Boundary Research Unit at Durham
University maintains a superb map on “Maritime jurisdiction
and boundaries in the Arctic region,” available at www.dur.ac.
uk/resources/ibru/arctic.pdf.
(2) The “International Bathymetric Chart of the Arctic Ocean” has
been produced with input from researchers from ten countries,
including Canada, Denmark, Iceland, Norway, Russia, Sweden,
and the US. It provides an up-to-date and relatively
comprehensive picture of the ocean floor, including the main
“seafloor highs,” and is available at www.ngdc.noaa.gov/mgg/
bathymetry/arctic/arctic.html.
As for measurements, this book uses nautical miles for maritime distances and areas, as is standard in the law of the sea. All other distances
and areas are in kilometers, while depths are measured in meters.
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Introduction

Resolute Bay, an Inuit hamlet on Canada’s Cornwallis Island, is a desolate but remarkable place – especially in mid-summer, as I discovered in
June 2008. During a midnight stroll across a moonscape of frozen
gravel, a powerful wind drove flecks of ice and sand into my face. At
the same time, the sun was shining high in the sky, for Resolute Bay is
located at 74 degrees north. I remember thinking that it was midday in
India, and people there were enjoying the same sunlight as me. The only
difference was that, in Resolute Bay, the light was shining directly over
the North Pole.
No country will ever “own” the North Pole, which is located about 400
nautical miles north of Greenland and the northernmost islands of
Canada and Russia. Although the water and seabed close to shore belong
to the coastal states, the surface, water column, and at least some of the
seabed of the central Arctic Ocean belong to all humanity. At the same
time, many of the challenges there – including life-threatening accidents, oil spills, and overfishing – will necessarily be addressed first and
foremost by the geographically proximate Arctic states. These challenges will increase rapidly in the years and decades ahead, as the
climate changes, the sea-ice melts, and ships of all kinds gain access.
During the Cold War, the US and the Soviet Union squared off across
the Arctic Ocean. Nuclear submarines prowled under the ice while longrange bombers patrolled high overhead. A more peaceful and cooperative approach emerged in 1990 when the two superpowers negotiated a
maritime boundary in the Bering Sea, Bering Strait, and Chukchi Sea.1
1

Agreement between the United States of America and the Union of Soviet Socialist
Republics on the Maritime Boundary (1990) 29 ILM 941, available at www.state.gov/
documents/organization/125431.pdf.
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In 1996, the eight Arctic countries – the US, Russia, Canada, Denmark,
Norway, Sweden, Finland, and Iceland – created the Arctic Council as an
intergovernmental forum for discussing issues other than those of
“military security.”2 At the same time, Russia accepted Western assistance with the decommissioning and disposal of Soviet-era nuclear reactors and warheads.3 It also allowed many Soviet-era warships to
degrade, while the US and Canada, for their part, chose not to replace
aging icebreakers.4
More recently, climate change is fundamentally reshaping the Arctic.5
In addition to rising temperatures caused by global greenhouse gas
emissions, change is being driven by Arctic-specific “feedback loops”
arising out of the delicate balance between frozen and liquid water. An
increase of a fraction of a degree in the average annual temperature can
change highly reflective sea-ice into dark, heat-absorbing open ocean.
The same temperature increase can turn rock-hard biologically stable
permafrost into a decomposing, methane-emitting morass of ancient
plant material. In the Arctic, the average annual air temperature has
already increased by more than two degrees Celsius.6
In September 2012, the area covered by Arctic sea-ice dropped to 3.6
million square kilometers, almost 50 percent below the 1979 to 2000
average.7 It now seems possible that a complete, late-summer melt-out
could occur as early as 2020.8 The disappearance of thick, hard
2

3

4

5

6

7

8

See www.arctic-council.org/. On the origins of the Arctic Council, see Evan T. Bloom,
“Establishment of the Arctic Council” (1999) 93 American Journal of International Law 712.
See Brian D. Finlay, “Russian Roulette: Canada’s Role in the Race to Secure Loose
Nuclear, Biological, and Chemical Weapons.” (2006) 61 International Journal 411.
See, e.g., Polar Icebreakers in a Changing World: An Assessment of U.S. Needs (Report of the
Committee on the Assessment of US Coast Guard Polar Icebreaker Roles and Future Needs, National
Research Council) (Washington, DC: National Academies Press, 2007), available at www.
nap.edu/catalog.php?record_id=11753; Randy Boswell, “Shortsighted Politics, Forgotten
Arctic Dreams: The Abandoned Polar 8 Icebreaker Ship Could Have Embodied Canada’s
Identity as a Circumpolar Power,” Ottawa Citizen, August 10, 2007, A5.
For the most comprehensive (though already dated) examination, see Impacts of a
Warming Arctic: Arctic Climate Impact Assessment (Cambridge University Press, 2004),
available at www.acia.uaf.edu/.
“Sea Ice Loss Major Cause of Arctic Warming,” Independent, April 30, 2010, available at
www.independent.co.uk/environment/sea-ice-loss-major-cause-of-arctic-warming1958815.html.
US National Snow and Ice Data Center, “Arctic Sea Ice News and Analysis,” available at
http://nsidc.org/arcticseaicenews/.
Margaret Munro, “Arctic Ice ‘Rotten’ to the North Pole, Scientist Says,” PostMedia News,
October 1, 2012, available at www.vancouversun.com/technology/Arctic+Rotten+North
+Pole+scientist+says/7279382/story.html. For a useful discussion of different scientific
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“multi-year” sea-ice would open up large areas of the Arctic to yearround navigation. The Arctic Ocean could soon resemble the Baltic Sea
or the Gulf of St. Lawrence where ice-strengthened ships and icebreakerescorted convoys operate in winter. This would reduce the costs of
shipping between Asia and Europe and the Atlantic Seaboard of the
United States and also facilitate resource exploration and extraction.
As easy-to-access conventional sources of oil are exhausted, companies are pursuing oil in less hospitable places, or developing nonconventional sources such as the tar sands of western Canada. As a
result, the costs of finding, producing, and transporting oil to market
will escalate. The price of oil rose to $140 before the 2008 global
recession, and has since climbed back to above $100.9 Some
experts believe that “peak oil” – the point at which world demand
exceeds remaining reserves – will soon be achieved, or perhaps has
been reached already.10 All of this explains the excitement when, in
2009, the US Geological Survey released projections of undiscovered
oil and gas resources north of the Arctic Circle: 83 billion barrels of
oil, enough to meet current world demand for three years; and 44
trillion cubic meters of natural gas, or roughly fourteen years of
supply.11
The combination of melting sea-ice and high oil prices has led to
concerns about possible struggles for Arctic territory and resources.
In 2007, Artur Chilingarov, the then-deputy chair of the Russian
Duma, caused a global media frenzy by planting a titanium flag
on the seabed at the North Pole and declaring “the Arctic is
Russian.”12 Peter MacKay, then Canada’s foreign minister,
responded in an equally colorful manner: “Look, this isn’t the
fifteenth century. You can’t go around the world and just plant flags

9
10

11

12

predictions, see Katherine Leitzell, “When Will the Arctic Lose its Sea Ice?” US National
Snow and Ice Data Center, May 3, 2011, available at http://nsidc.org/icelights/2011/05/
03/when-will-the-arctic-lose-its-sea-ice/.
International Energy Agency, “Oil Market Reports,” available at http://omrpublic.iea.org/.
John Collins Rudolf, “Is ‘Peak Oil’ Behind Us?” New York Times, November 14, 2010, http://
green.blogs.nytimes.com/2010/11/14/is-peak-oil-behind-us/?partner=rssandemc=rss.
Donald L. Gautier, et al., “Assessment of Undiscovered Oil and Gas in the Arctic.” (2009)
324 (5931) Science 1175.
Paul Reynolds, “Russia Ahead in Arctic ‘Gold Rush’,” BBC News, August 1, 2007, available
at http://news.bbc.co.uk/2/hi/6925853.stm.
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and say, ‘We’re claiming this territory.’ Our claims over our Arctic are
very well established.”13
In 2008, the European Parliament stirred things up further by calling
for a new multilateral convention for the Arctic modeled on the 1959
Antarctic Treaty.14 In doing so, it was implicitly questioning the rights
of Arctic Ocean coastal states under the law of the sea.15 That same year,
Scott Borgerson of the US Council on Foreign Relations described the
situation in the Arctic as a “scramble” having potentially serious consequences: “The combination of new shipping routes, trillions of dollars
in possible oil and gas resources, and a poorly defined picture of state
ownership makes for a toxic brew.”16
Fortunately, cooler heads have since prevailed. One of the Russian
scientists involved in the North Pole flag-plant admitted that it was a
publicity stunt lacking legal relevance.17 Danish Foreign Minister Per
Stig Møller invited his counterparts from the four other Arctic Ocean
coastal states to Ilulissat, Greenland, where they reaffirmed their commitment to resolving any disputes within an existing framework of
international law.18 The European Union’s Council of Ministers issued
an Arctic policy that recognized the primacy of the law of the sea in a
region that, unlike the Antarctic, is centered on an ocean.19 US
Secretary of State Hillary Clinton spoke of the need for Arctic countries
13

14

15

16

17

18

19

“Canada Rejects Flag-Planting as ‘Just a Show’,” Independent online, August 3, 2012,
available at www.iol.co.za/news/world/canada-rejects-flag-planting-as-just-a-show1.364759#.UHgzYo4_5UQ.
“European Parliament Resolution of 9 October 2008 on Arctic Governance,” available at
www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-20080474&language=EN. For an excellent overview of similar proposals, see Timo
Koivurova, “Alternatives for an Arctic Treaty – Evaluation and a New Proposal.” (2008)
17 Review of European Community and International Environmental Law 14.
The law of the sea is made up of rules of customary international law which were
codified, and supplemented with other rules and institutions, in the 1982 United
Nations Convention on the Law of the Sea, 1833 UNTS 397, available at www.un.org/
Depts/los/convention_agreements/texts/unclos/closindx.htm.
Scott Borgerson, “Arctic Meltdown.” (2008) 87 Foreign Affairs 63, available at www.
foreignaffairs.com/articles/63222/scott-g-borgerson/arctic-meltdown.
Adrian Blomfield, “US Rises to Kremlin Bait,” Daily Telegraph, August 4, 2007, available at
www.telegraph.co.uk/news/worldnews/1559444/US-rises-to-Kremlin-bait.html.
“The Ilulissat Declaration,” May 29, 2008, available at http://uk.nanoq.gl/Emner/News/
News_from_Parliament/2008/05/~/media/66562304FA464945BB621411BFFB6E12.ashx.
Council of the European Union, “Council Conclusions on Arctic Issues,” December 8,
2009, available at http://oceansnorth.org/resources/council-european-unionconclusions-arctic-issues. For an explanation of the shift in approach, see Njord Wegge,
“The EU and the Arctic: European Foreign Policy in the Making.” (2012) 3 Arctic Review on
Law and Politics 6.
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to work together: “We need all hands on deck because there is a huge
amount to do, and not much time to do it.”20
Even the leaders of Canada and Russia, who are sometimes guilty of
grandstanding on Arctic issues for domestic political purposes, adopted
a decidedly more cooperative stance. In January 2010, Canadian Prime
Minister Stephen Harper told NATO Secretary General Anders Fogh
Rasmussen that “Canada has a good working relationship with Russia
with respect to the Arctic” and “there is no likelihood of Arctic states
going to war.”21 Eight months later, Harper’s government released an
Arctic Foreign Policy Statement that committed Canada to resolving its
remaining Arctic boundary disputes.22 In September 2010, Russian
prime minister (now President) Vladimir Putin told an international
conference of Arctic experts that: “If you stand alone you can’t survive
in the Arctic. Nature makes people and states to help each other.”23
Putin’s comments came just one week after Russia and Norway signed a
boundary treaty for the Barents Sea, where the two countries had
previously disputed ownership of 50,000 square nautical miles of oiland-gas-rich seabed.24
In short, there is no state-to-state competition for territory or resources in the Arctic, and no prospect of conflict either. Instead, the
Arctic is becoming a region marked by cooperation and international
law-making, during a period of significant geopolitical, environmental,
and economic change.
With the insignificant exception of Hans Island, a rocky islet located
halfway between Greenland and Canada, all of the land in the region
belongs incontestably to one or another Arctic country. The Arctic
Ocean itself is governed by rules of the law of the sea which apply
globally, and which all countries including the United States accept as
20

21

22

23

24

“Hillary Clinton Criticises Canada over Arctic talks,” BBC News, March 30, 2010,
available at http://news.bbc.co.uk/2/hi/8594291.stm.
US State Department cable # VZCZCXR03302, January 20, 2010, available at http://aptn.
ca/pages/news/2011/05/11/while-harper-talked-tough-with-nato-on-arctic-u-s-believedpm-all-bark-no-bite/ (original cables are reproduced below the article).
Statement on Canada’s Arctic Foreign Policy, August 20, 2010, available at www.
international.gc.ca/polar-polaire/assets/pdfs/CAFP_booklet-PECA_livret-eng.pdf.
Luke Harding, “Vladimir Putin Calls for Arctic Claims to Be Resolved under UN Law,”
Guardian, September 23, 2010, available at www.guardian.co.uk/world/2010/sep/23/
putin-arctic-claims-international-law.
2010 Treaty between the Kingdom of Norway and the Russian Federation Concerning
Maritime Delimitation and Cooperation in the Barents Sea and the Arctic Ocean,
English translation available at www.regjeringen.no/upload/ud/vedlegg/folkerett/
avtale_engelsk.pdf.
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customary international law.25 Developed through centuries of state
practice and opinio juris, these rules were codified in the 1982 United
Nations Convention on the Law of the Sea (UNCLOS).26
As elsewhere in the world, the territorial seas of Arctic countries
extend twelve nautical miles from shore. Within that band, coastal
states have extensive regulatory powers over foreign shipping and
absolute rights over fish and seabed resources. Between twelve and
200 nautical miles, in the exclusive economic zone (EEZ), coastal states
have fewer powers over shipping but absolute rights over fish and
seabed resources. Beyond 200 nautical miles, coastal states lose their
rights over fish but may have rights over the seabed – if and where they
can demonstrate scientifically that the ocean floor is a “natural prolongation” of their landmass. As Chapter 4 explains, this means that planting a flag on the seabed at the North Pole had no more legal
consequence than a flag-plant on the Moon. It also means that most of
the Arctic’s offshore oil and gas is within the uncontested jurisdiction of
one or another coastal state, since offshore oil and gas, which is derived
from organic material, is usually found in sedimentary strata in continental shelves.
For decades, international law has played a central role in determining the boundaries between the maritime zones of adjacent coastal
states. As mentioned above, the United States and the Soviet Union
signed a boundary treaty for the Bering Sea, Bering Strait, and
Chukchi Sea in 1990.27 Twenty-one years later, Russia and Norway
concluded a similar treaty for the Barents Sea.28 As Chapter 3 explains,
this leaves just one unresolved maritime boundary in the Arctic: in the
Beaufort Sea between the United States and Canada.
As part of an effort to resolve that dispute, the United States
and Canada have cooperated in the acquisition of geological and

25

26

See, e.g., President Ronald Reagan, “Statement on United States Oceans Policy, March
10, 1983,” available at www.oceanlaw.org/downloads/references/reagan/
ReaganOceanPolicy-1983.pdf; National Oceanic and Atmospheric Administration
(NOAA), Office of General Counsel, “Law of the Sea Convention,” available at www.gc.
noaa.gov/gcil_los.html (“While it is not yet a party, the US nevertheless observes the
Convention as reflective of customary international law and practice”). The
International Court of Justice recently ruled that Art. 76(1) of UNCLOS, on extended
continental shelves, is part of customary international law. Territorial and Maritime
Dispute (Nicaragua v. Colombia), November 19, 2012, para. 118, available at www.icj-cij.
org/docket/files/124/17164.pdf.
n. 15, above. 27 n. 1, above. 28 n. 24, above.
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geomorphological evidence concerning the outer limits of their continental shelves. As a party to UNCLOS, Canada will soon submit its data to
the Commission on the Limits of the Continental Shelf (CLCS), a body of
scientists that issues “recommendations” which serve to legitimize
well-supported proposed continental shelf limits. The same kind of
data will be relevant further north where the extended continental
shelves of Canada, Russia, and Denmark may overlap along several
underwater ridges. Since the Commission does not have the mandate
to resolve such overlaps, boundaries might eventually have to be negotiated in the central Arctic Ocean, though again, this will take place
within an existing framework of international law.
As Chapter 5 explains, there are also disputes over the legal status of
the Northwest Passage and the Northern Sea Route. Both disputes are
bilateral and both involve the United States, with Russia and Canada
each maintaining that these Arctic straits are “internal waters” subject
to their full jurisdiction and control. Russia has successfully deterred
any direct challenge to its legal position, while Canada has managed its
dispute for more than four decades, including by negotiating an Arctic
Cooperation Agreement in 1988 in which the United States promised to
seek permission before sending Coast Guard icebreakers through the
Northwest Passage.29 Now, with the sea-ice receding and ships of all
kinds arriving, the agreement urgently needs updating.
Issues of ship safety, oil spill prevention, and fisheries management
also demand attention. Arctic conditions necessitate high standards of
ship construction, including ice-strengthening and double hulls as well
as fully enclosed lifeboats and state-of-the-art navigation and communication equipment. The International Maritime Organization spent
years negotiating a “Polar Code” for shipping, but the document was
downgraded to a set of guidelines before being adopted in 2002.30
Negotiations aimed at updating the guidelines and converting them to
a binding treaty are now underway.
Cleaning up a major oil spill in the Arctic would be an impossible task.
All eight Arctic countries have ratified the 1990 Convention on Oil

29

30

Agreement between the Government of Canada and the Government of the United
States of America on Arctic Cooperation, Canada Treaty Series 1988, No. 29; available at
www.lexum.com/ca_us/en/cts.1988.29.en.html.
The Guidelines were updated in 2009 but left unbinding. See Guidelines for Ships
Operating in Polar Waters, December 2, 2009, available at www.imo.org/blast/
blastDataHelper.asp?data_id=29985&filename=A1024(26).pdf.

Cambrdige University Press
Not for sale or distribution.

8

introduction

Pollution Preparedness, Response and Cooperation (OPRC), which
was negotiated under the auspices of the International Maritime
Organization.31 In addition to requiring measures such as the stockpiling of oil spill equipment, OPRC promotes the development of
regional agreements. The Arctic Council has obliged with a draft treaty
on Arctic marine oil pollution preparedness and response that should
be adopted in 2013.32 But the new treaty, which focuses on improving
communication and coordination when accidents occur, is unlikely to
go beyond the OPRC rules to address more difficult issues such as sameseason relief wells and liability caps. What the Arctic really needs, as
Chapter 6 explains, is a treaty on oil spill prevention.
At some point soon, long-range fishing fleets will explore the newly
ice-free waters of the central Arctic Ocean. Around the world, fish stocks
that exist on the high seas, or move between the high seas and the EEZs
of coastal states, are acutely vulnerable to overexploitation. As Chapter
6 explains, a regional fisheries organization is needed for the Arctic
Ocean – before commercial fishing begins.
Several regional organizations already exist in the Arctic. In 1993,
Denmark, Finland, Iceland, Norway, Sweden, Russia, and the European
Commission signed the “Kirkenes Declaration” establishing the Barents
Euro-Arctic Council.33 At the same time, provincial governments as well
as indigenous groups signed a protocol establishing the Barents
Regional Council. The two parallel organizations promote cooperation
on matters of shared interest in a region where proximity and history
have made it possible to achieve a particularly high level of trust and
cooperation.
More recently, the Arctic Council has become the most comprehensive
international body in the Arctic region. Since 1996, the Arctic Council has
achieved a string of modest successes, including the 2004 Arctic Climate
Impact Assessment34 and the 2009 Arctic Marine Shipping Assessment.35
In 2011, the eight member states created a permanent secretariat,

31

32

33

34
35

1990 International Convention on Oil Pollution Preparedness, Response and
Co-operation, available at www.ifrc.org/docs/idrl/I245EN.pdf.
See Task Force on Arctic Marine Oil Pollution Preparedness and Response, at www.
arctic-council.org/index.php/en/about-us/task-forces/280-oil-spill-task-force.
Declaration on Cooperation in the Barents Euro-Arctic Region, November 1, 1993,
available at www.barentsinfo.fi/beac/docs/459_doc_KirkenesDeclaration.pdf.
Arctic Climate Impact Assessment, n. 5, above.
2009 Arctic Marine Shipping Assessment, available at www.pame.is/index.php/amsa-2009report.
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arguably transforming the Arctic Council from an inter-governmental
forum into an international organization.36 They also negotiated a multilateral search-and-rescue treaty, the first legally binding instrument concluded under the auspices of the Arctic Council.37
Significantly, the Arctic Council has since its inception included
indigenous peoples as “permanent participants.” Together with the
eight member states, they engage in an on-going, highly iterative process of consensus-based decision-making.38 By creating a central forum
for Arctic diplomacy and law-making, the Arctic Council has thus
become the proverbial “town square” for an expanding transnational
community of politicians, diplomats, and other experts who, through
their repeated interactions, are gradually acquiring shared expectations, identities, and interests.39 And this, in turn, is likely to promote
even more cooperation and law-making.
Much like the midnight sun in Resolute Bay, this book tries to shine
light on the growing role of law-based cooperation in a rapidly changing
Arctic. In doing so, it deals with sometimes-quite-technical legal issues,
seeking to explain them to lawyers and non-lawyers alike. Other aspects
of the contemporary Arctic – post-Cold War geopolitics, the nascent
institutions of regional governance, the fraught dynamic between hydrocarbons and climate change – are considered only insofar as they provide
relevant context for the rules and rule-making processes. For the growth
of international law-making in the Arctic is an important enough story,
both in itself, and as a factual counterweight to the all-too-widespread
narrative of unbridled competition and impending conflict.
36

37

38
39

Nuuk Declaration, May 12, 2011, available at www.arctic-council.org/index.php/en/
about/documents/category/5-declarations. Although the Arctic Council is based on a
declaration rather than a founding treaty, such a treaty is not a necessary condition for
an international organization. The Organization for Security and Cooperation in
Europe (OSCE) is based on the “Helsinki Declaration” and has similarly evolved from an
inter-governmental forum into an international organization. See Final Act of the
Conference on Security and Cooperation in Europe, August 1, 1975, 14 ILM 1292,
available at www1.umn.edu/humanrts/osce/basics/finact75.htm.
Agreement on Aeronautical and Maritime Search and Rescue in the Arctic, May 12,
2011, available at www.arctic-council.org/index.php/en/about/documents/category/20main-documents-from-nuuk.
See discussion, Chapter 7, below.
For more on the “constructivist” dynamics of diplomacy and international law-making,
see Alexander Wendt, Social Theory of International Politics (Cambridge University Press,
1999); Michael Byers, Custom, Power and the Power of Rules (Cambridge University Press,
1999); Jutta Brunnée and Stephen Toope, Legitimacy and Legality in International Law
(Cambridge University Press, 2010).

Cambrdige University Press
Not for sale or distribution.

1

Territory

In August 2011, my eldest son and I rode a Zodiac through Bellot Strait, a
narrow, winding, twenty-nautical-mile-long waterway in Canada’s High
Arctic. A seven-knot tidal rip made for an exhilarating trip. Our excitement peaked when, halfway through the strait, we landed on the most
northerly extension of mainland North America. We knew that Zenith
Point has been Canadian since Britain transferred its Arctic possessions
to Canada in 1880 and that the islands to the north of Bellot Strait are
just as unquestionably Canadian.1 Yet the thrill of discovery still ran
down our spines as we symbolically reclaimed the land for our country.
This chapter focuses on territorial issues, including several of historic
interest. It begins with the one remaining dispute over title to territory
in the region.

1 Hans Island
A faded, wind-torn Danish flag is mounted on the wall in the office of
Ambassador Thomas Winkler, legal adviser to the Danish foreign minister. Raised on Hans Island by Danish troops, the flag was later taken
down by Canadian soldiers – and mailed back to Copenhagen.
Hans Island is a barren islet, just one kilometer across, located in the
Kennedy Channel portion of Nares Strait between Ellesmere Island and

1

An Order-in-Council dated July 31, 1880 transferred “all the British possessions on the
North American continent, not hitherto annexed to any colony.” See Canada Gazette,
October 9, 1880; Ivan Head, “Canadian Claims to Territorial Sovereignty in the Arctic
Regions.” (1963) 9 McGill Law Journal 200 at 212.

10
Cambrdige University Press
Not for sale or distribution.

hans island

11

northwest Greenland.2 It was only in 1973, when Danish and Canadian
diplomats were negotiating a 1,450-nautical-mile-long continental
shelf boundary between Greenland and Canada,3 that they became
aware of a difference of opinion concerning title over the island.
Instead of delaying their talks with this unexpected, almost inconsequential development, the negotiators simply drew the boundary line
up to the low water mark on one side of the island and continued it from
the low water mark on the other. Today, Hans Island, which is smaller
than some of the icebergs that drift past it, is the only disputed land in
the entire circumpolar Arctic.
Another Danish ambassador, Poul Kristensen, summarized his country’s claim to Hans Island in a letter to the editor of the Ottawa Citizen
newspaper in 2005:
It is generally accepted that Hans Island was first discovered in 1853 on an
expedition done in agreement with the Danish authorities with the participation of the famous Greenlander Hans Hendrik of Fiskenæsset. His place in the
expedition earned Hans Hendrik of Fiskenæsset a place in the history of exploration and the island was named after him – “Hans Ø” (Hans Island).
Since then it has been our view that the island, by virtue of its belonging to
Greenland, is part of the Kingdom of Denmark. Relevant evidence in connection
with defining the area of Greenland, such as geological and geomorphological
evidence, clearly supports this point of view.
In 1933, when the Permanent Court of International Justice declared the legal
status of Greenland in favor of Denmark, the Court did inter alia refer to the
note from the British Government, acting on behalf of Canada, which in 1920
assured the Danish Government that it recognized Danish sovereignty over
Greenland.4

Tom Høyem, a former Danish minister for Greenland, advanced
another component of the claim:
Hans Island has been used for centuries by Greenlandic Inuit as an ideal vantage
point to get an overview of the ice situation and of the hunting prospects,
especially for polar bears and seals. The Canadian Inuit have never used the

2

3
4

David H. Gray, “Canada’s Unresolved Maritime Boundaries.” (1997) 5(3) IBRU Boundary
and Security Bulletin 61 at 68–69, available at www.dur.ac.uk/resources/ibru/publications/
full/bsb5–3_gray.pdf.
For more on the Danish–Canadian maritime boundary, see Chapter 2, below.
Poul E.D. Kristensen, Ambassador of Denmark, Letter to the Editor (“Hans Island: Denmark
Responds”), Ottawa Citizen, July 28, 2005.

Cambrdige University Press
Not for sale or distribution.

12

territory

island. . . . Hans Island is, in fact, an integrated part of the Thule-Inuit hunting
area. They even gave it its local name, Tartupaluk, which means kidney.5

However, none of these arguments stands up well to scrutiny.
Ambassador Kristensen failed to mention that Hans Hendrik was participating in an American expedition, though the United States has
never claimed Hans Island. Geological and geomorphological evidence
is relevant when it comes to extended continental shelves more than
200 nautical miles from shore, but irrelevant with respect to an island
that lies within sight of opposing coastlines.6 Britain’s 1920 recognition
of Danish title to Greenland does bind Canada, since Britain was responsible for Canada’s foreign relations until 1931, but only with respect to
Greenland. The use of Hans Island by the Greenland Inuit is the only
Danish argument that carries any weight, though it is hardly decisive.
The same Inuit often traveled to Ellesmere Island, which is universally
regarded as Canadian territory.
Canada’s claim to Hans Island is based on the transfer of North
America’s High Arctic islands (excluding Greenland) from Britain in
1880. The claim also relies on “use and occupation,” since international
law requires that title to territory be consolidated and maintained by
regular activity.7 Hans Island was home to a Canadian scientific base for
a brief period during the Second World War. In 1950, the Canadian
Permanent Committee on Geographical Names formally adopted the
name “Hans Island.” Three years later, Eric Fry of the Topographical
Survey of Canada surveyed Hans Island and built a cairn, in which he
left a note claiming the island for Canada. In 1972, Fry’s survey point,
along with survey points on Greenland, was linked by angle and distance measurements to Canada’s control survey network by a Canadian
government survey party that included Danish government surveyors.8
5

6

7

8

Tom Høyem, “Mr. Graham, You Should Have Told Us You Were Coming,” Globe and Mail,
July 29, 2005.
In the 1985 Libya–Malta Case, the ICJ made it clear that the evolution of distance-related
foundations for maritime zones, most significantly in the form of the 200-nautical-mile
EEZ, meant that geological and geomorphological features were to play no part in
maritime delimitations where opposite coasts are less than 400 nautical miles apart.
Indeed, it went so far as to specify that even evidence of a fundamental break in the
continental shelf would not affect such delimitation. Case Concerning the Continental Shelf
(1985) ICJ Reports 13 at 33 and 35, paras. 34 and 39, available at www.icj-cij.org/docket/
files/68/6415.pdf. For more on extended continental shelves, see Chapter 4, below.
Island of Palmas Case (US v. Netherlands), Permanent Court of Arbitration, April 4, 1928,
p. 35, available at www.pca-cpa.org/showfile.asp?fil_id=168.
Gray, n. 2, above, at 69.
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The dispute achieved its “critical date” – the point when the differing
positions became clear and subsequent attempts to bolster them
became inconsequential to the legal analysis – in 1973, when the seabed
boundary between Greenland and Canada was being negotiated.9 From
that point onwards, a diplomatic protest by one country is usually
sufficient to prevent the acquisition of sovereign rights by another
country through the protested act. Notwithstanding this legal reality,
the almost insignificant dispute over Hans Island has prompted some
ridiculous and expensive forms of posturing, including the deployment
of military aircraft and ships over long distances.
In the early 1980s, the Canadian government issued a land use permit
to Dome Petroleum, a Canadian company, for the establishment of a
scientific camp to study the impact of sea-ice and icebergs being pushed
by strong currents against Hans Island’s north shore. The study was
intended to assist in the design of platforms and artificial islands for
offshore drilling rigs. When Federal Land Use Administrator Joe
Ballantyne inspected the camp in 1983, Danish military jets buzzed
the island – and “scared the day-lights out of the scientists.”10
The next year, Tom Høyem, the Danish minister for Greenland, flew to
Hans Island by helicopter and planted a Danish flag. The Canadian government issued a diplomatic protest. Additional Danish flag-plants – and
Canadian protests – followed in 1988, 1995, 2002, 2003, and 2004. In
2000, a team of geologists from the Geographical Society of Canada visited
the island, mapped its location, and took geological samples. Despite all
the activity, both sides maintained a sense of humor about the dispute. As
Peter Taksoe-Jensen said when he was legal adviser to the Danish foreign
minister: “When Danish military go there, they leave a bottle of schnapps.
And when [Canadian] military forces come there, they leave a bottle of
Canadian Club [whisky] and a sign saying, ‘Welcome to Canada.’”11
9

10

11

Gerald Fitzmaurice defined the critical date as “the date after which the actions of the parties
can no longer affect the issue.” Fitzmaurice, The Law and Procedure of the International Court of
Justice, vol. 1 (Cambridge University Press, 1995), 260. See also Minquiers and Ecrehos Case (1953)
ICJ Reports 59–60; L.F.E. Goldie, “The Critical Date.” (1963) 12 International and Comparative
Law Quarterly 1251; Robert Jennings and Arthur Watts, Oppenheim’s International Law, 9th edn
(London: Longman, 1992), 711–712; Marcelo Kohen, Possession contestée et souveraineté territorial
(Paris: Presses universitaires de France, 1997), 169–183; Sovereignty over Pulau Ligitan and Pulau
Sipadan (Indonesia/Malaysia), Judgment (2002) ICJ Reports 625 at 682, para. 135.
Joe Ballantyne, Sovereignty and Development in the Arctic: Selected Exploration Programs in the
1980s (Whitehorse: self-published, 2009) 7 (on file with author).
Christopher J. Chipello, “It’s Time to Plant the Flag Again in the Frozen North,” Wall
Street Journal, May 6, 2004.
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In Canada, the dispute began attracting public attention only in 2002
as the result of an alarmist op-ed article in the Globe and Mail newspaper
entitled “The Return of the Vikings.”12 The previous summer, the
Danish ice-strengthened frigate Vædderen had landed sailors on Hans
Island. The island was devoid of other visitors at the time, and the
Canadian government responded with the standard diplomatic protest.
But in the newspaper the Danes were described as “invading hordes” – a
curious choice of words for close NATO allies. Unfortunately, the escalation of the dispute in the media played directly into the hands of
politicians seeking electoral advantage.
The Vædderen had sailed to Hans Island just a couple of months before
the Danish general election of November 2001. The 2002, 2003, and
2004 flag-plants further strengthened the Danish government’s nationalist credentials in the lead-up to the next general election in February
2005. Canada’s most dramatic response – a flag-plant in July 2005,
followed one week later by the arrival of Defence Minister Bill
Graham – occurred as Prime Minister Paul Martin’s minority Liberal
government was staggering from one domestic crisis to another.
The role of domestic politics becomes more apparent when one considers that the dispute has no implications for the location of the
maritime boundary between Canada and Greenland, or for Canadian
or Danish rights elsewhere. When Canada and Denmark delimited the
continental shelf between Canada and Greenland in 1973, they left a
gap of just 875 meters between the end points on the north and south
shores of Hans Island. As a result, any resolution of the dispute will not
affect the surrounding seabed, which has already been divided by
treaty.13 Nor will it have any consequence for the surrounding waters,
since both countries have used the same line to define their fisheries
zones.
The almost complete irrelevance of the dispute makes it easier to
resolve, which may explain why, in September 2005, Canada and
Denmark issued the following joint statement:
We acknowledge that we hold very different views on the question of the
sovereignty of Hans Island. This is a territorial dispute that has persisted since
the early 1970s, when agreement was reached on the maritime boundary
between Canada and Greenland. We underscore that this issue relates only to
the island as such, and has no impact on that agreement.
12
13

Rob Huebert, “The Return of the Vikings,” Globe and Mail, December 28, 2002.
For more on the Danish–Canadian maritime boundary, see Chapter 2, below.
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Firmly committed as we are to the peaceful resolution of disputes, including
territorial disputes, we consistently support this principle here at the United
Nations, and around the world. To this end, we will continue our efforts to reach
a long-term solution to the Hans Island dispute. Our officials will meet again in
the near future to discuss ways to resolve the matter, and will report back to
Ministers on their progress.
While we pursue these efforts, we have decided that, without prejudice to our
respective legal claims, we will inform each other of activities related to Hans
Island. Likewise, all contact by either side with Hans Island will be carried out in
a low key and restrained manner.14

Solving the dispute should be as easy as drawing a straight line: from the
end of the seabed delimitation line on one side of Hans Island, to the
continuation of that line on the other. Under this approach, each country would secure title over approximately 50 percent of the island, and
Canada and Denmark would share a short and very remote land border.
And recent reports suggest that an agreement is imminent, with one
possible outcome being the division of Hans Island in half.15
Another solution would be to declare Hans Island a condominium, in
the sense that Canada and Denmark would share sovereignty over all of
it. A number of such arrangements exist elsewhere, including Pheasant
Island in the middle of the Bidasoa River between France and Spain.16
Those two countries share sovereignty, with administrative responsibility alternating every six months between the French municipality of
Hendaye and the Spanish municipality of Irún.17
14

15

16

17

Canada–Denmark Joint Statement on Hans Island, September 19, 2005, New York,
available at http://byers.typepad.com/arctic/canadadenmark-joint-statement-on-hansisland.html.
John Ibbitson, “Dispute over Hans Island Nears Resolution. Now for the Beaufort Sea,”
Globe and Mail, January 27, 2011, available at www.theglobeandmail.com/news/politics/
dispute-over-hans-island-nears-resolution-now-for-the-beaufort-sea/article563692/;
Adrian Humphreys, “New Proposal Would See Hans Island Split Equally between
Canada and Denmark,” National Post, April 11, 2012, available at http://news.
nationalpost.com/2012/04/11/new-proposal-would-see-hans-island-split-equallybetween-canada-and-denmark/.
On condominiums generally, see Joel H. Samuels, “Condominium Arrangements in
International Practice: Reviving an Abandoned Concept of Boundary Dispute Resolution.”
(2007–2008) 29 Michigan Journal of International Law 727. Most recently, the ICJ utilized the
instrument of condominium in a maritime context in the Land, Island and Maritime Frontier
Dispute (El Salvador/Honduras: Nicaragua intervening) (1992) ICJ Reports 350 at 601–604.
The Pheasant Island condominium was created by the 1659 Treaty of the Pyrenees. See
Luis Careaga, “Un condominium franco-espagnol: L’ı̂le des faisans ou de la conférence,”
thesis, Faculté de droit et des sciences politiques, University of Strasbourg, 1932; Peter
Sahlins, Boundaries: The Making of France and Spain in the Pyrenees (Berkeley:
University of California Press, 1989); Frank Jacobs, “The World’s Most Exclusive
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Whatever the solution, Inuit in Canada and Greenland should be
involved, as was suggested by Høyem in 2005: “[B]oth Canadians and
Danes should respect and involve the local population, not only in resolving this small dispute, but also in developing future Arctic strategy.”18 For
instance, the governments of Greenland and Nunavut might wish to
assume responsibility for managing the new border or condominium.
They might even wish to create an international park, along the lines of
Waterton-Glacier International Peace Park, which straddles the border
between the Canadian province of Alberta and the US state of Montana.19
In advance of any negotiated solution between Canada and Denmark,
the Inuit may even wish to argue that they hold title over Hans Island.
Such an argument would turn on the fact that neither Canada nor
Denmark realized the existence of their dispute until 1973, and have
contested each other’s claim ever since. It is therefore possible that
neither state has perfected its title; in other words, that Hans Island
might never have been colonized. If so, the Inuit arguably retain any
pre-existing, pre-colonial rights. Nomadic people are capable of holding
certain rights over territory, as the International Court of Justice recognized in its advisory opinion in the Western Sahara Case.20 Although
these rights are not equivalent to statehood, they do prevent the land
from being terra nullius – that is, territory belonging to no one and
therefore open to the acquisition of title through occupation.21
The only dispute over title to territory in the Arctic thus creates
opportunities for states and indigenous peoples to think about sovereignty in creative ways. For inspiration and another possible model,
they need look no further than the Svalbard archipelago – just 800
nautical miles away.

2 Svalbard
The Svalbard archipelago is located in the Barents Sea halfway between
the Norwegian mainland and the North Pole.22 Spitsbergen (Dutch for

18

19
20
21
22

Condominium,” New York Times online, January 23, 2012, http://opinionator.blogs.
nytimes.com/2012/01/23/the-worlds-most-exclusive-condominium/.
Tom Høyem, “Mr. Graham, You Should Have Told Us You Were Coming,” Globe and Mail,
July 29, 2005.
See the UNESCO website at http://whc.unesco.org/en/list/354.
Western Sahara, Advisory Opinion (1975) ICJ Reports 12 at 38–39, paras. 79–80.
Ibid.
For a map of Svalbard, see http://ngm.nationalgeographic.com/2009/04/svalbard/
svalbard-map.
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“jagged mountains”) was the original name of the entire archipelago
and the name used in the 1920 Spitsbergen Treaty. Svalbard (Norwegian
for “land with the cold coasts”) is the modern name, with Spitsbergen
now being used to refer to the largest of the islands, and the treaty
increasingly being referred to as the Svalbard Treaty, as will be done
here.
Svalbard is a land of fjords and ice-capped mountains, with roughly
half of the archipelago being covered by glaciers. A total landmass of
62,000 square kilometers makes Svalbard about twice the size of
Belgium, albeit with a much smaller population. Only 2,500 people
live there, all of them on the island of Spitsbergen. There are no indigenous peoples.
Coal has been mined on the island of Spitsbergen for more than a
century, with about four million tonnes still being shipped to Europe
each year. The Gulf Stream confers relatively mild temperatures and
seasonally ice-free waters, while good infrastructure and flight connections with Europe make Svalbard one of the easier and more comfortable places for tourists to experience the Arctic. Each summer now,
dozens of cruise ships operate within the archipelago, some of them
carrying more than 3,000 passengers. Svalbard has also become a center
for Arctic science, with many countries – including China and India –
operating research stations there. It is home to the Svalbard Global Seed
Vault, where hundreds of thousands of seed samples from around the
world are preserved deep in a permanently frozen mountainside: the
ultimate security policy for global crop diversity.23
Sovereignty over territory is usually a matter of customary international law, but in this case the 1920 Svalbard Treaty is determinative.24
In the nineteenth century, Svalbard was widely considered to be terra
nullius and therefore open to all. However, the exploitation of Svalbard’s
rich coal deposits by companies from a number of countries necessitated some kind of management regime. Three options were considered: retaining the terra nullius status but giving governance powers to
a trilateral commission made up of Norway, Sweden, and Russia; designating the archipelago a Norwegian mandate under the League of
Nations; or recognizing Norwegian sovereignty but making it subject
23

24

See Svalbard Global Seed Vault at www.croptrust.org/content/svalbard-global-seedvault.
Treaty concerning the Archipelago of Spitsbergen (“Svalbard Treaty”) (February 9, 1920)
2 League of Nations Treaty Series 7, available at www.lovdata.no/traktater/texte/tre19200209-001.html#map0.
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to specified treaty rights of economic access on the part of other states.
The last option was chosen at the Paris Peace Conference of 1919; the
Svalbard Treaty was signed in February 1920 and entered into force five
years later.
Forty countries have ratified the Svalbard Treaty, including Britain,
Canada, China, Denmark, France, Germany, India, Norway, Russia, and
the United States.25 Norway takes the view that its sovereignty over
Svalbard is opposable to non-parties under customary international
law, as a result of its effective occupation and the lack of protests
from other states. Non-parties cannot claim rights under the treaty
but, as Geir Ulfstein points out, they are still “free to ratify the
Svalbard Treaty and thereby benefit from its provisions, first and foremost the right of non-discriminatory access to economic exploitation
of the archipelago.”26
Russia is the only treaty party to take significant advantage of its
rights on land and a Russian-owned coalmine has been operating at
Barentsburg on the island of Spitsbergen since 1932. The 500 inhabitants of Barentsburg are almost all Russian or Ukrainian and there is no
road connection to the Norwegian town of Longyearbyen, just fifty
kilometers away.
The Svalbard Treaty’s prohibition on discrimination does not prevent
Norway from regulating or even prohibiting activities such as mining,
tourism, and scientific research, provided that the rules apply equally to
Norwegians. As Ulfstein explains: “Norway’s sovereignty implies the
right to adopt laws and regulations on Svalbard, and their enforcement.
Norway has no more duty to consult with other States on the government of Svalbard than any other State about the management of its
territory.”27 These powers have been exercised extensively for the purposes of environmental protection, with parks and nature preserves
now covering roughly 65 percent of the archipelago. The wide-reaching
use of Norway’s powers could conceivably create future tension, with
Charles Emmerson warning that “Norway’s right to impose strong
environmental regulations threatens to collide with signatory states’
rights of equal access.”28
25

26

27
28

See “Traité concernant le Spitsberg,” at www.lovdata.no/cgi-bin/udoffles?doc=tra-192002-09-001.txt&.
Geir Ulfstein, “Spitsbergen/Svalbard,” in Rudiger Wolfrum (ed.), Max Planck Encyclopedia
of Public International Law (Oxford University Press, 2012), sec. 1, para. 24.
Ibid., para. 23.
Charles Emmerson, The Future History of the Arctic (New York: Public Affairs, 2010), p. 93.
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Norway is also entitled to levy taxes against foreign nationals, provided the same taxes are levied on Norwegian nationals and “devoted
exclusively to the said territories and shall not exceed what is required
for the object in view,” namely the administration of the archipelago.29
As Ulfstein points out, this latter limitation is inconsequential today,
since the costs of administration greatly exceed the tax revenue.30 It
could become important, however, if oil and gas exploitation were to
occur on or around Svalbard on a major scale.31
The only current dispute over Svalbard concerns whether the right
to non-discriminatory economic access extends beyond the twelvenautical-mile territorial sea. This issue first arose in 1977 when
Norway began regulating fishing in a 200-nautical-mile zone around
the archipelago, arguing that the provision concerning equal economic
access only applied to the islands and their territorial waters, and not
the EEZ. It has since accorded quotas within the EEZ to several other
states, based on their traditional fishing activities there, but not to other
parties to the Svalbard Treaty such as Iceland. On several occasions,
Norway has arrested Russian fishing boats within 200 nautical miles of
Svalbard, creating some diplomatic friction.32 The dispute has more
recently grown to encompass the seabed, including areas of extended
continental shelf beyond 200 nautical miles, and the potential for oil
and gas exploitation there.33
Several provisions of the Svalbard Treaty clearly stipulate that the
right of non-discriminatory economic access extends to the territorial
sea.34 At the time of the treaty’s conclusion, Norway claimed a fournautical-mile territorial sea. In 1970, the Norwegian government drew
straight baselines around the archipelago; in 2001, it modified those
baselines; and in 2003, it adopted a twelve-nautical-mile territorial sea.
29
30
32

33
34

Treaty concerning the Archipelago of Spitsbergen, n. 24, above, Art. 8.
Ulfstein, n. 26, above, sec. 4, para. 31. 31 Ibid.
See, e.g., Charles Digges, “Arrested Russian Fishing Trawler Flees for Home with Two
Detained Norwegian Coast Guard Inspectors,” October 18, 2005, Bellona Foundation
(Norway), available at www.bellona.org/english_import_area/international/russia/
nuke_industry/co-operation/40320.
For more on extended continental shelves, see Chapter 4, below.
Art. 2 reads, in part: “Ships and nationals of all the High Contracting Parties shall enjoy
equally the rights of fishing and hunting in the territories specified in Article 1 and in
their territorial waters.” Art. 3 reads, in part: “The nationals of all the High Contracting
Parties . . . shall be admitted under the same conditions of equality to the exercise and
practice of all maritime, industrial, mining or commercial enterprises both on land and
in the territorial waters, and no monopoly shall be established on any account or for
any enterprise whatever.” Svalbard Treaty, n. 24, above.
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However, Norway has also explicitly accepted that the non-discriminatory rights in the Svalbard Treaty apply within – though not beyond –
that expanded coastal zone.
In 1920, the concepts of the EEZ and continental shelf had not yet
entered international law. Today, Norway argues that the limits on its
sovereign rights set out in the Svalbard Treaty must be interpreted
restrictively and not extended, without any written basis, to apply to
new zones beyond the territorial sea. It has also argued that the continental shelf around Svalbard is in fact an extension of the continental
shelf of the mainland Norwegian coast and, for this additional reason,
not subject to the non-discriminatory rights of the Svalbard Treaty.35
Two positions were adopted in opposition to Norway’s claims. The
first, held until recently by Iceland and Russia, is that Norwegian sovereignty is limited not just in substance but also in geographic scope by
the Svalbard Treaty and, as a result, Norway has no rights – no EEZ or
continental shelf – beyond the territorial sea. A second, more nuanced
position is held by the United Kingdom, which argues that the Svalbard
Treaty must be read according to the usual rules of interpretation set
out in the 1969 Vienna Convention on the Law of Treaties. Since the
non-discriminatory rights were set out in the same sentence as the
recognition of Norwegian sovereignty, it follows that the intent of
the parties was to extend non-discriminatory rights to the full geographic extent of that sovereignty. Accordingly, the non-discriminatory
rights expanded to include the EEZ and continental shelf when
Norwegian sovereignty was extended to those new zones. The United
Kingdom also argues that the EEZ and continental shelf are functional
extensions of the territorial sea, that any other conclusion would create
a strange situation where Norway would have more rights beyond
twelve nautical miles than within that distance, and that Norway did
not itself treat the continental shelf north of Svalbard as an extension of
the continental shelf of the mainland coast when it negotiated a maritime boundary with Denmark (Greenland) and filed its submission
concerning an extended continental shelf with the CLCS in 2006.36
35

36

See, generally, Torbjørn Pedersen, “The Svalbard Continental Shelf Controversy: Legal
Disputes and Political Rivalries.” (2006) 37 Ocean Development and International Law 339.
For a cogent expression of these arguments, see David H. Anderson, “The Status under
International Law of the Maritime Areas around Svalbard.” (2009) 40 Ocean
Development and International Law 373. For the executive summary of the Norwegian
submission, see www.un.org/depts/los/clcs_new/submissions_files/nor06/
nor_exec_sum.pdf.
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It now appears that Russia and Iceland have abandoned their hardline position. In 2009, the CLCS responded favorably to a Norwegian
submission that used Svalbard as a basis for asserting sovereignty rights
over a substantial area of extended continental shelf northwards of the
archipelago.37 Significantly, neither Russia nor Iceland nor any other
country has expressed opposition to the CLCS’s recommendations,
which means those recommendations are now final and binding.
Russia and Norway then concluded a boundary treaty for the Barents
Sea in 2011 that implicitly accepts that Svalbard generates a Norwegian
200-nautical-mile EEZ.38
However, the British position remains alive and well, for if the nondiscriminatory rights set out in the Svalbard Treaty apply beyond twelve
nautical miles, they apply to the full extent of the continental shelf also.
Of course, so too will the Norwegian rights to regulate environmental
protection, including the right to impose strict conditions on oil and gas
exploitation or even to ban it outright. Relations between the United
Kingdom and Norway on this issue may be slightly strained. In 2006, the
United Kingdom reportedly held a meeting of some key parties to the
Svalbard Treaty, including Russia and the United States. Norwegian
officials were unaware of the meeting until after it had taken place.
When they did become aware, an “enraged” Foreign Minister Johan
Gahr Støre immediately called his British counterpart for an
explanation.39
A final aspect of the Svalbard Treaty is that it effectively demilitarizes
the archipelago by prohibiting the establishment of any “naval base” or
“fortification” and stating that it “may never be used for warlike purposes.”40 During the Cold War, the Soviet Union argued that these
constraints were violated when Norwegian military vessels and aircraft
visited Svalbard, and when the archipelago was placed under NATO
command.41 These tensions have since dissipated. However, as the
37

38

39

40
41

“Summary of the Recommendations of the Commission on the Limits of the
Continental Shelf in Regard to the Submission Made by Norway in Respect of Areas in
the Arctic Ocean, the Barents Sea and the Norwegian Sea on 27 November 2006,” March
27, 2009, available at www.un.org/Depts/los/clcs_new/submissions_files/nor06/
nor_rec_summ.pdf.
Tore Henriksen and Geir Ulfstein, “Maritime Delimitation in the Arctic: The Barents Sea
Treaty.” (2011) 42 Ocean Development and International Law 1 at 9.
“Big Powers Discussed Spitsbergen Without Norway,” April 18, 2007, www.spitsbergensvalbard.info/topical.html.
Treaty concerning the Archipelago of Spitsbergen, n. 24, above, Art. 9.
Ulfstein, n. 26, above, sec. B, para. 15.
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first instrument to demilitarize part of the Arctic, the Svalbard Treaty
constitutes a small but relevant precedent for advocates of an Arcticwide nuclear-weapon-free zone or other, intermediary steps toward
that goal.42
If Svalbard is an example of shared sovereignty, or at least the limitation of sovereignty through the according of treaty rights to other
states, Greenland is an example of sovereignty approaching a transition
point. For the largest island in the world not considered to be a continent, is well on its way to becoming the first Inuit-governed state.

3 Greenland
Greenland, at 2.1 million square kilometers, is larger than France,
Germany, Italy, and Spain combined.43 According to the Icelandic
sagas, Erik the Red discovered the island in the tenth century and
named it Greenland in order to attract settlers. There was a degree of
misrepresentation involved, because a vast ice sheet covers 80 percent
of the island.
Denmark’s long-standing claim to Greenland took on more significance in 1916 when Denmark agreed to sell the Virgin Islands to the
United States. As part of the deal, US Secretary of State Robert Lansing
publicly declared: “[T]he Government of the United States will not
object to the Danish government extending their political and economic interests to the whole of Greenland.”44
When Norway proclaimed sovereignty over Eastern Greenland in
1931, Denmark took the matter to the Permanent Court of
International Justice. Two years later, the Court found in favor of
Denmark, holding that sovereignty could be established and maintained through “very little in the way of actual exercise of sovereign
rights, provided that the other state could not make out a superior
claim. This is particularly true in the case of claims to sovereignty
over areas in thinly populated or unsettled countries.”45
42
43

44

45

See discussion, Chapter 8, below.
For a map of Greenland, showing its proximity to Canada, Iceland, and the Norwegian
island of Jan Mayen, see www.slaw.ca/wp-content/uploads/2009/06/canada-greenland.png.
Convention between the United States and Denmark: Cession of the Danish West
Indies, US Treaty Series No. 269, 39 Stat. 1706.
Legal Status of Eastern Greenland Case (Denmark v. Norway) (1933) PCIJ Reports, Series A/B,
No. 53, p. 46, available at www.icj-cij.org/pcij/serie_AB/AB_53/
01_Groenland_Oriental_Arret.pdf.
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In 1941, Denmark and the United States signed an “Agreement
Relating to the Defense of Greenland” whereby the latter country took
over responsibility for the island until the end of the Second World
War.46 In 1953, Greenland became an integral part of the Kingdom of
Denmark. The island was granted home rule in 1979 and six years later
it exercised its new powers by leaving the European Economic
Community (EEC) over concerns about commercial fishing regulations
and a ban on sealskin products.47 As a result, Greenland is not a member
of the European Union today.
In 2008, a referendum on greater autonomy resulted in Greenland
taking on responsibility for judicial affairs, policing, and natural resources.48 For the moment, Denmark retains control of foreign and
defense policy and represents Greenland at the United Nations and
other international organizations, including the Arctic Council.
The new separation of powers has caused some confusion with
respect to oil and gas development in offshore areas. In 2010, after a
Scottish oil company began drilling on the Greenland side of Baffin Bay,
Canadian diplomats expressed uncertainty as to whether a 1983 agreement with Denmark on the marine environment still applied.49 They
later concluded that Greenland had succeeded to Denmark’s obligations under the agreement.50 In 2012, the separation of powers also
affected the negotiation of a boundary treaty for the Lincoln Sea. The
delimitation aspects of the treaty were dealt with between the governments of Canada and Denmark, before negotiations on a joint management regime for straddling hydrocarbons began between Canada and
the government of Greenland.
Natural resources will likely drive further changes in the relationship
between Greenland and Denmark, with one senior Greenlandic official
46

47

48

49

50

1941 Agreement Relating to the Defense of Greenland. (1941) 35(3) American Journal of
International Law Supplement 129.
See “Greenland Out of EEC,” New York Times, February 4, 1985, available at www.
nytimes.com/1985/02/04/business/greenland-out-of-eec.html.
2009 Act on Greenland Self-Government, available at http://uk.nanoq.gl/~/media/
f74bab3359074b29aab8c1e12aa1ecfe.ashx.
Canadian Press, “Drilling Plans Near Greenland Spark Concern,” April 30, 2010,
available at www.ctv.ca/CTVNews/Canada/20100430/Greenland-drilling-warning100430/.
See the website of the Canadian Department of Foreign Affairs, “Denmark (Faroe
Islands/Greenland),” at www.international.gc.ca/arctic-arctigue/partners-internationalpartenaires.aspx?lang=eng (“As a successor to the 1983 Danish–Canadian Agreement
for Cooperation Relating to the Marine Environment, Greenland cooperates with
Canada to develop effective oil and gas guidelines and prevent oil spills”).
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saying that the island is “just one big oil strike away” from independence.51 Indeed, the self-government agreement foresees that the annual
transfer of 3.4 billion Danish krone (approximately $580 million) from
the Danish to the Greenland government will be reduced as natural
resource revenues increase.52 The self-government agreement also foresees that Greenland will eventually become independent, though it
emphasizes that this outcome will result through negotiations – and
not, therefore, a unilateral declaration.53 Since 88 percent of
Greenlanders are Inuit, the territory is well on its way to becoming
the world’s first Inuit-governed state. This development will be
important, not just for the Inuit of Greenland, but also – as Chapter 7
explains – for the rights of indigenous peoples in international law.
There will also be a small element of irony in Greenland’s achievement of independence. As was explained above, Denmark has not
hesitated to invoke the Greenlandic Inuit’s historic “use and occupancy” of Hans Island in support of its own claim to sovereignty there.
Nor, as the following example shows, has Denmark been the only Arctic
country to behave in this way.

4 Sverdrup Islands
Incredibly remote and historically besieged with ice, the Sverdrup
Islands of northern Nunavut were initially discovered, mapped, and
claimed for Norway by Otto Sverdrup, the famed Norwegian explorer,
who had sailed there on his purpose-built ship the Fram between 1898
and 1902.54 Although the Norwegian government had shown little
interest in Sverdrup’s claim, in 1930, the Canadian government decided
to close off that possibility. Negotiations were initiated, with the
British government acting as an intermediary because the Statute of
Westminster – which accorded Canada independence in foreign policy –
would not be adopted until the following year. An offer was made to
purchase Sverdrup’s maps and papers concerning his voyage, ostensibly
51

52
53
54

Environmental News Service, “Wikileaks Cables: ‘Cold Peace’ Among Resource-Hungry
Arctic Nations,” May 18, 2011, available at www.ens-newswire.com/ens/may2011/201105-18-01.html.
2009 Act on Greenland Self-Government, n. 48, above, chap. 3, secs. 5 and 8.
Ibid., chap. 8, sec. 21.
The Fram Museum in Oslo, where the historic ship is housed, provides a useful
summary of Sverdrup’s expedition: www.frammuseum.no/Polar-Heroes/Main-Heroes/
Main-Hero-3.aspx.
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to assist him in his retirement, in return for Norway formally recognizing Canadian sovereignty. A lump sum payment of $67,000 was agreed
upon, after the Canadian government had decided that annual payments might cost too much if the seventy-six-year-old explorer lived
an unusually long life.55 As it happened, Sverdrup died just two weeks
after the settlement was announced. But Canada did much better in the
settlement itself, which took the form of an “exchange of notes” – a kind
of international treaty comprising a series of letters expressing an
agreement between states. The letters are worth reading, for they demonstrate just how easily claims can be extinguished, and also the early
emergence of indigenous rights in Arctic international law.
In a letter written on 8 August 1930, the Norwegian chargé d’affaires
in London asked the British foreign secretary to “inform His Majesty’s
Government in Canada that the Norwegian Government, who do not as
far as they are concerned claim sovereignty over the Sverdrup Islands,
formally recognise the sovereignty of His Britannic Majesty over these
islands.”56 The Canadian diplomats had achieved their goal quickly
and at relatively little cost, but the Norwegian chargé d’affaires had
stumbled badly. Almost immediately, he wrote a second letter:
With reference to my note of to-day in regard to my Government’s recognition
of the sovereignty of His Britannic Majesty over the Sverdrup Islands, I have the
honour, under instructions from my Government, to inform you that the said
note has been despatched on the assumption on the part of the Norwegian
Government that His Britannic Majesty’s Government in Canada will declare
themselves willing not to interpose any obstacles to Norwegian fishing, hunting
or industrial and trading activities in the areas which the recognition
comprises.57

Canadian sovereignty had already been recognized, however, and so
there was nothing left to negotiate. The Canadians could have dismissed
55

56

57

It has been suggested that a side-deal also existed between Norway and the United
Kingdom, with Norway recognizing Canadian sovereignty over the Sverdrup Islands in
return for the United Kingdom recognizing Norwegian sovereignty over the island of
Jan Mayen. See Thorleif Tobias Thorleifsson, “Norway ‘must really drop their absurd
claims such as that to the Otto Sverdrup Islands.’ Bi-Polar International Diplomacy: The
Sverdrup Islands Question, 1902–1930,” MA thesis, Simon Fraser University, 2006,
available at http://ir.lib.sfu.ca/retrieve/3720/etd2367.pdf. For a discussion of Jan Mayen,
see Chapter 2, below.
Exchange of Notes regarding the Recognition by the Norwegian Government of the
Sovereignty of His Majesty over the Sverdrup Islands, Canada Treaty Series 1930, No. 17,
available at http://byers.typepad.com/arctic/1930.html.
Ibid.
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the second letter out of hand, but instead they offered a reason for
denying the request. On November 5, 1930, the British chargé d’affaires
in Oslo wrote to the Norwegian Minister for Foreign Affairs:
[I]t is the established policy of the Government of Canada, as set forth in an
Order in Council of July 19, 1926, and subsequent Orders, to protect the Arctic
areas as hunting and trapping preserves for the sole use of the aboriginal
population of the Northwest Territories, in order to avert the danger of want
and starvation through the exploitation of the wild life by white hunters and
traders. Except with the permission of the Commissioner of the Northwest
Territories, no person other than native Indians or Eskimos [i.e., Inuit] is allowed
to hunt, trap, trade, or traffic for any purpose whatsoever in a large area of the
mainland and in the whole Arctic island area, with the exception of the southern portion of Baffin Island.58

Significantly, non-aboriginals were thereby prohibited not just from
hunting and trapping in the High Arctic but from all commercial activities there.
The letter from the British chargé d’affaires concluded with a conciliatory but meaningless offer:
Should, however, the regulations be altered at any time in the future, His
Majesty’s Government in Canada would treat with the most friendly consideration any application by Norwegians to share in any fishing, hunting, industrial,
or trading activities in the areas which the recognition comprises.59

The phrase “friendly consideration” did not create a legal right of
Norwegian access to the Sverdrup Islands, though Norwegian companies are certainly free to participate in the Canadian resource sector
according to the normal rules governing foreign investment. And
Statoil, a Norwegian state-owned company that is already active in the
tar sands of Western Canada, may well wish to look north. Thanks to
exploration work carried out in the 1970s and 80s, the Sverdrup Islands
are known to contain at least $1 trillion worth of oil and gas deposits.60

5 Summary
Title to territory is hardly a major issue in Arctic politics, with tiny Hans
Island being the only disputed land in the entire circumpolar region.
58
60

Ibid. 59 Ibid.
See, e.g., Zhuoheng Chen, et al., “Petroleum Potential in Western Sverdrup Basin,
Canadian Arctic Archipelago.” (December 2000) 48(4) Bulletin of Canadian Petroleum
Geology 323–338.
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The dispute could easily be solved by connecting the maritime boundary on one side of the island with the maritime boundary on the other.
Another solution would be for Denmark and Canada to create a condominium, which would make Hans Island the second example of shared
or limited sovereignty rights in the Arctic. Since 1920, Norway’s title
over the Svalbard archipelago has been subject to economic access
rights on the part of other states, including Russia, which operates a
coalmine there. Greenland, on the other hand, is approaching the point
where it might soon transition from being sovereign Danish territory to
being a fully independent, Inuit-governed state. However, around Hans
Island, Svalbard, Greenland, and the rest of the Arctic, the most difficult
and pressing issues of international law concern the maritime domain.
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Maritime boundaries

James Baker’s Ph.D. thesis is about the assumption – widespread within
the discipline of international relations – that the history and politics of
boundaries at sea are similar to those of borders on land. As he has
discovered, there are in fact important differences. Most notably, maritime boundaries have never been defined through force and conquest,
but rather by the development and application of rules of international
law that conceive of offshore rights as derivative of rights on land.
Baker’s analysis is of critical importance in the Arctic. For unlike the
Antarctic, a continent surrounded by oceans, the Arctic is an ocean
surrounded by continents. For this reason, it is governed in large part
by the law of the sea – the body of unwritten but nevertheless binding
rules of customary international law that were codified in the 1982
United Nations Convention on the Law of the Sea (UNCLOS).1 So far,
164 countries have ratified this so-called “constitution of the oceans,”
including four of the five Arctic Ocean coastal states: Canada, Denmark
(Greenland), Norway, and Russia.2 The remaining Arctic Ocean country,
the United States, accepts the key provisions of UNCLOS as customary
international law.3 The United States might also ratify UNCLOS soon,
with its concerns about the national security implications of accepting
limits on the freedom of the seas having been superseded by concerns
about terrorism and shipments of “weapons of mass destruction”
(WMDs), as well as by a desire to secure international recognition of

1
2

3

See Introduction, n. 15, above.
See “Table Recapitulating the Status of the Convention and of the Related Agreements,
as at 6 November 2012,” available at www.un.org/Depts/los/reference_files/status2010.
pdf.
See Introduction, n. 25, above.
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its sovereign rights over large areas of so-called “extended continental
shelf.”
As was explained in the Introduction, each coastal state has the right
to claim a twelve-nautical-mile territorial sea. Each coastal state also has
the right to claim an exclusive economic zone (EEZ) from twelve to 200
nautical miles offshore where, as the name suggests, it holds exclusive
rights over the natural resources of the water column and seabed. A
parallel rule provides each coastal state with inherent rights over
resource exploitation on any adjoining continental shelf, the relatively
shallow area of ocean floor extending from most landmasses. By the
early 1970s, it had become clear that new technologies and higher
prices would eventually lead to the exploitation of oil and gas reserves
more than 200 nautical miles from shore. As a result, Article 76 of
UNCLOS specifies that a coastal state may exercise sovereign rights
over an extended continental shelf beyond 200 nautical miles – if the
depth and shape of the seabed and the thickness of underlying sediments indicate a “natural prolongation” of the coastal state’s
landmass.4
The boundaries between coastal states that adjoin or oppose (i.e.,
across a bay, strait, or other portion of ocean) each other in these
different maritime zones have featured prominently in third-party dispute settlement, including in approximately one-fifth of the cases heard
by the International Court of Justice since 1947.5 However, most maritime boundaries are the result of negotiations leading to treaties and, as
the following overview shows, this is certainly the case in the Arctic.
There are also numerous maritime boundaries around the world that
remain unresolved, including one in the Arctic.6

1 1973 Canada–Denmark Boundary Treaty
After the super-tanker SS Manhattan transited the Northwest Passage in
1969,7 Canada extended its territorial sea from three to twelve nautical

4
5
6

7

The interpretation and application of Article 76 is discussed in Chapter 3, below.
For a list of ICJ cases, see www.icj-cij.org/docket/index.php?p1=3andp2=2.
For a visual depiction of the general situation, the Durham University International
Boundary Research Unit map on “Maritime Jurisdiction and Boundaries in the Arctic
Region” is an excellent place to start, available at www.dur.ac.uk/resources/ibru/arctic.
pdf.
For more on the Northwest Passage dispute, see Chapter 5, below.
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miles.8 In doing so, it overlooked that the new limit extended beyond a
“median” line between Ellesmere Island and Greenland.9 Once this
consequence was realized, boundary negotiations with Denmark commenced. In 1973, the two countries agreed to divide the ocean floor
between Canada and Greenland using a median or “equidistance” line,
i.e., a line that at every point – in this case 109 of the 127 agreed “turning
points” – is an equal distance from the nearest point on each of the two
opposing coasts.10 Since then, they have also used the resulting 1,450nautical-mile boundary to define their fishing zones, meaning that the
continental shelf delimitation has informally become an all-purpose
maritime boundary.11
One interesting aspect of the treaty is how it deals with the issue of
Hans Island – the disputed islet between Ellesmere Island and
Greenland – without even making reference to it.12 The treaty uses
two series of geodesic lines to define the dividing line in Nares Strait,
the first of which stops at turning point 122 (located at 80!49.20 N,
66!29.00 W) and the second of which begins at turning point 123 (located
just half a mile away at 80!49.80 N, 66!26.30 W).13 The negotiators quite
deliberately placed turning point 122 at the low water mark on the
south shore of Hans Island, and turning point 123 at the low water
mark on the north shore of the island.14 But since the treaty concerns

8

9

10

11
13

14

Act to Amend the Territorial Sea and Fishing Zones Act, 1969–1970 Statutes of Canada,
chap. 68, sec. 1243. The change, which was motivated at least partly by fisheries
concerns elsewhere, took advantage of a developing rule of customary international
law allowing states to claim twelve-mile territorial seas; by 1970, nearly sixty states had
done just that. See Pierre Trudeau, “Remarks to the Press Following the Introduction of
Legislation on Arctic Pollution, Territorial Sea and Fishing Zones in the Canadian House
of Commons on April 8, 1970.” (1970) 9 ILM 600.
David H. Gray, “Canada’s Unresolved Maritime Boundaries.” (Autumn 1997) 5(3) IBRU
Boundary and Security Bulletin 61 at 68, available at www.dur.ac.uk/resources/ibru/
publications/full/bsb5-3_gray.pdf.
Agreement between the Government of Canada and the Government of the Kingdom of
Denmark Relating to the Delimitation of the Continental Shelf between Greenland and
Canada, December 17, 1973, available at www.un.org/depts/los/
LEGISLATIONANDTREATIES/PDFFILES/TREATIES/DNK-CAN1973CS.PDF. The other
points were either adjusted from the true equidistance line (110–113) or arbitrarily
picked near the center of the channel (114–127).
Gray, n. 9, above, at 68. 12 For more on Hans Island, see Chapter 1, above.
Agreement between the Government of Canada and the Government of the Kingdom of
Denmark, n. 10, above.
Although the two turning points later turned out to be just slightly off the low water
marks, the common intent – to delimit the entire maritime boundary – was clear.
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the delimitation of continental shelf rather than land, the negotiators
apparently saw no need to mention this.
The treaty also has provisions concerning the possible discovery of
hydrocarbons along or near the boundary. Article 3 addresses the lessthan-exact character of the new line:
In view of the inadequacies of existing hydrographic charts for certain areas and
failing a precise determination of the low-water line in all sectors along the
coast of Greenland and the eastern coasts of the Canadian Arctic Islands, neither
Party shall issue licences for exploitation of mineral resources in areas bordering the dividing line without the prior agreement of the other Party as to exact
determination of the geographic co-ordinates of points of that part of the
dividing line bordering upon the areas in question.15

Relatedly, the treaty addresses the complex but not uncommon issue of
differing geodetic coordinate systems, as David Gray explained in 1997:
From a surveying stand-point, the interesting aspect is the fact that the
Canadian maps and charts were drawn on the North American Datum (NAD)
1927 and the Danish maps and charts on the Qornoq Datum which uses a
different ellipsoid. The technical experts knew that there was a difference
between the geodetic coordinate systems but had no way of knowing the
magnitudes. So the practical solution was to set the problem aside for future
consideration and to assume that the two coordinate systems were identical.
Provision was made in the agreement to re-open the agreement when geodetic
data was available to relate the two geodetic datums and if new surveys located
new turning points from which one could compute the equidistance line.
In 1982, the two countries agreed to re-open the computation of the equidistance line south of 75!N and the work has been going on ever since [concluding in 2003].
Because there is now the capability to interrelate the Qornoq Datum, NAD
1927, NAD 1983 and World Geodetic System 1984, it is probable that the future
amendment to the coordinates will be provided in several datums and may
reduce the number of turning points of the boundary from the present 113
points (south of 75!N).16

This process is specifically provided for in the treaty, with Article 4(2)
laying out the consequences:
15

16

Agreement between the Government of Canada and the Government of the Kingdom of
Denmark, n. 10, above, emphasis added.
Gray, n. 9, above, at 68. In the end, only the southern 109 points were recomputed, and
only on WGS-84, although NAD-83 is equivalent for all practical purposes. Personal
communication from David Gray, November 2012.
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If new surveys or resulting charts or maps should indicate that the dividing line
requires adjustment, the Parties agree that an adjustment will be carried out on
the basis of the same principles as those used in determining the dividing line,
and such adjustment shall be provided for in a Protocol to this Agreement.17

Article 5 addresses the possibility of hydrocarbon reserves or other
exploitable seabed resources straddling the new boundary even after
it has been more precisely defined. But, unlike some boundary treaties,18 it only requires that the parties negotiate in these circumstances,
rather than providing a process or mechanism for resolving the matter:
If any single geological petroleum structure or field, or any single geological
structure or field of any other mineral deposit, including sand and gravel,
extends across the dividing line and the part of such structure or field which is
situated on one side of the dividing line is exploitable, wholly or in part, from
the other side of the dividing line, the Parties shall seek to reach an agreement as
to the exploitation of such structure or field.19

Finally, the negotiators chose not to delineate a boundary north of
82!13.00 N where Nares Strait opens into the Lincoln Sea off Ellesmere
Island and Greenland. This decision led to two further issues. The first is
dealt with later in this chapter, and concerns two small lens-shaped
disputed areas within 200 nautical miles from shore that resulted from
a difference of opinion as to whether Beaumont Island off northwest
Greenland could be used for the purposes of determining Denmark’s
straight baselines. The second issue is addressed in Chapter 4, and
concerns the location of the boundary between the adjoining extended
continental shelves of Canada and Denmark beyond 200 nautical miles
from shore. The Canada–Denmark Boundary Treaty itself, however, is a
fairly standard instrument. Based on the equidistance principle and an
on-going cooperative relationship between close allies, it delivered all
that was needed at the time – and nothing more.

2 1990 Bering Sea Treaty
There is no Arctic boundary dispute between Russia and the United
States because the two countries negotiated a 1,600-nautical-mile
17

18
19

Agreement between the Government of Canada and the Government of the Kingdom of
Denmark, n. 10, above.
See, e.g., the Norway–Russia Barents Sea Treaty discussed later in this chapter.
Agreement between the Government of Canada and the Government of the Kingdom of
Denmark, n. 10, above.
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all-purpose maritime boundary in the Bering Sea, Bering Strait, and
Chukchi Sea in 1990.20 Named the “Baker–Shevardnadze Line” after
its signatories, US Secretary of State James Baker and Soviet Foreign
Minister Eduard Shevardnadze, the boundary is based on a line
described in the 1867 treaty by which the United States purchased
Alaska from Russia:
The western limit within which the territories and dominion conveyed, are
contained, passes through a point in Behring’s straits on the parallel of sixtyfive degrees thirty minutes north latitude, at its intersection by the meridian
which passes midway between the islands of Krusenstern, or Ignalook, and the
island of Ratmanoff, or Noonarbook, and proceeds due north, without limitation, into the same Frozen ocean. The same western limit, beginning at the same
initial point, proceeds thence in a course nearly southwest through Behring’s
straits and Behring’s sea, so as to pass midway between the northwest point of
the island of St. Lawrence and the southeast point of Cape Choukotski, to the
meridian of one hundred and seventy-two west longitude; thence, from the
intersection of that meridian, in a south-westerly direction, so as to pass midway
between the island of Attou and the Copper island of the Kormandorski couplet
or group in the North Pacific ocean, to the meridian of one hundred and ninetythree degrees west longitude, so as to include in the territory conveyed the
whole of the Aleutian islands east of that meridian.21

However, the 1867 Convention was silent on the type of line, map
projection, and horizontal datum to be used in depicting the boundary.
The two countries, which took different approaches to mapping, were
consequently unable to agree on the precise location of the line. As Vlad
Kaczynski explains:
Cartographers normally use two types of lines to delineate marine boundaries.
These are rhomb [rhumb] lines and geodetic lines (also known as great circle
arcs) that are used on two common map projections, Mercator and conical.
Depending on the type of line and map projection used, lines will either appear
as straight or curved lines. For example, a rhomb line will be a straight line on a
Mercator projection, whereas a geodetic line is curved. Because each country
interpreted the line described in the 1867 Treaty as a straight line, the Soviet

20

21

Agreement between the United States of America and the Union of Soviet Socialist
Republics on the Maritime Boundary (1990) 29 ILM 941, available at www.state.gov/
documents/organization/125431.pdf; See, generally, Robert W. Smith, “United
States–Russia Maritime Boundary,” in Gerald Henry Blake (ed.), Maritime Boundaries
(London: Routledge, 1994), 91.
Treaty concerning the Cession of the Russian Possessions in North America, June 20,
1867, Art. 1, available at http://avalon.law.yale.edu/19th_century/treatywi.asp.
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Union depicted the Bering Sea marine boundary as a rhomb line on a Mercator
projection whereas the US used a geodetic line on a conical projection. While
both appear as straight lines on their respective map projections, each country’s
claim maximized the amount of ocean area and seafloor under their respective
control.22

The result was a disputed zone of approximately 15,000 square nautical
miles.23
The 1990 treaty divided that disputed zone roughly in half, with the
new line explicitly delimitating jurisdiction over both fisheries and
seabed resources. The United States was quick to ratify the treaty,
with the Senate giving its advice and consent to ratification in 1991.
However, the treaty attracted considerable opposition within the Soviet
Union and later Russia, based on the fact that the boundary set by the
treaty in the Bering Sea runs significantly to the west of where an
equidistance line – the default approach in international law – would
be located.24 Opponents of the treaty attribute this result to the weak
negotiating position of the Soviet Union, which was literally disintegrating as the talks were taking place, and feel the interests of fishermen in Russia’s Far East were not protected.25
Concurrent with the signature of the 1990 treaty, the Soviet
Union and the United States entered into an exchange of notes
whereby, “pending the entry into force of that Agreement, the two
Governments agree to abide by the terms of that Agreement as of June
15, 1990.”26 The exchange of notes is consistent with Article 25(1) of the
1969 Vienna Convention on the Law of Treaties, which reads: “A treaty
or a part of a treaty is applied provisionally pending its entry into force
if: the treaty itself so provides; or the negotiating States have in some

22

23

24

25
26

Vlad M. Kaczynski, “US–Russian Bering Sea Marine Border Dispute: Conflict over
Strategic Assets, Fisheries and Energy Resources.” (May 2007) 20 Russian Analytical Digest
2, available at www.laender-analysen.de/russland/rad/pdf/Russian_Analytical_Digest
_20.pdf.
For a map showing the difference between the rhumb line on a Mercator projection and
the geodetic line on a conical projection, see Figure 1 in Kaczynski, ibid., p. 3. The
equidistance principle is applied – and sometimes modified – through a three-step
approach. See discussion, Chapter 3, below.
For a map showing the difference between the 1990 boundary and an equidistance line,
see Figure 3 in Kaczynski, ibid., p. 5.
Ibid., pp. 3–4.
The exchange of notes is reproduced in Alex G. Oude Elferink, “The 1990 USSR–USA
Maritime Boundary Agreement.” (1991) 6 International Journal of Estuarine and Coastal Law
41, Annexes 2 and 3.
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other manner so agreed.”27 In addition, both countries continue to
behave as if the treaty is in force and, in 2007, Kaczynski reported that
discussions had been re-opened in “an attempt to resolve the issue.”28
One currently relevant aspect of the treaty concerns the fact that,
northwards from a point in the center of the Bering Strait (65!300 0000 N,
168!580 3700 W), the boundary follows the 168!580 3700 W meridian into the
Arctic Ocean “as far as permitted under international law.” Of course,
what is permitted under international law can change over time. For
instance, UNCLOS was concluded in 1982 but did not come into force
until 1994. This meant that at the time the Bering Sea Treaty was
concluded Article 76 of UNCLOS was not yet binding on either state,
nor would its content have become part of customary international law.
Today, it is recognized that coastal states may exercise sovereign rights
over extended continental shelves beyond 200 nautical miles, with
Article 76 providing criteria for determining the outer limit in any
particular location.29 The negotiators of the Bering Sea Treaty anticipated these changes and provided a boundary that would follow them
northwards.
That said, and as Chapter 3 explains, it is possible that a resolution of
the United States–Canada boundary dispute in the Beaufort Sea could
result in Canadian sovereign rights over the extended continental shelf
reaching as far west as the 168!580 3700 W meridian. In this scenario, the
Russia–United States boundary would logically extend only as far north
as US jurisdiction (i.e., the point where the Russia–United States boundary intersected with the Canada–United States boundary), leaving an
unresolved boundary between Russian and Canadian extended continental shelves further to the north.
The Bering Sea Treaty also contains some important innovations,
such as the use of “special areas.” In these areas, sovereign rights
generated as the result of proximity to one treaty partner’s coastline
but cut off from that coastline by the newly agreed boundary, are transferred to the other treaty partner so as to maximize their combined
areas of national jurisdiction. This approach enabled the Soviet Union
27

28
29

1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331, 8 ILM 679, available at
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.
Kaczynski, n. 22, above, p. 5.
The International Court of Justice recently ruled that Article 76(1) is part of customary
international law: Territorial and Maritime Dispute (Nicaragua v. Colombia), Introduction,
n. 25, above, para. 118. For more on the interpretation and application of Article 76, see
Chapters 3 and 4, below.
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and the United States to agree on a line that comes closer than 200
nautical miles to the Soviet/Russian coastline at several points, while
remaining more than 200 nautical miles from the US coastline.30
Arguably, such a line would normally have had the effect of transforming those outward portions of the Soviet/Russian EEZ into high seas. But
the negotiators were able to avoid this outcome by designating several
special areas where Soviet EEZ rights were assigned to the United States
notwithstanding that those rights were generated by the Soviet/Russian
coastline.31 A similar but smaller special area was created toward the
northern end of the boundary in the Chukchi Sea, where the line comes
within 200 nautical miles of the US coastline in an area well beyond 200
nautical miles of the Soviet/Russian coast. In that case, EEZ rights
generated by the US coastline were assigned to the Soviet Union.
This approach raises the question of whether such assignments of EEZ
rights are opposable to third states. At least one Russian international
lawyer has argued that the attempt to use special areas is contrary to
customary international law and UNCLOS.32 The answer to the question
might lie in prescription, since third states have not protested these special
areas. Two decades later, it seems open to the United States and Russia to
argue that the rights have become generally opposable as a result of
acquiescence, in a process akin to the acquisition of territory through
prescription as well as to the creation of customary international law.33

3 Maritime boundaries around Jan Mayen
Jan Mayen is a relatively small (373 km2) island located roughly 250
nautical miles east of Greenland, 360 nautical miles northeast of Iceland
and 600 nautical miles from Norway. In the early seventeenth century,
it served as a base for Dutch whalers. The Norwegian Meteorological
Institute established a station on Jan Mayen in 1921 and Norway
30

31

32

33

Agreement between the United States of America and the Union of Soviet Socialist
Republics on the Maritime Boundary, n. 20, above.
The map included in the treaty (ibid.) provides a useful visual image of the “special
areas.”
Aleksandr Antonovich Kovalev, Contemporary Issues of the Law of the Sea: Modern Russian
Approaches (trans. W. E. Butler) (Utrecht: Eleven International Publishing, 2004),
pp. 67–68.
For a similar view, see Kaczynski, n. 22, above, p. 5. On prescription, see Jennings and
Watts, Oppenheim’s International Law, Chapter 1, n. 9, above, pp. 705–712. On customary
international law, see Byers, Custom, Power and the Power of Rules, Introduction, n. 39,
above.
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annexed the island four years later. The government of Norway formally incorporated the island into the Kingdom of Norway in 1930,
but only after ensuring – perhaps contingent on Norway’s recognition
of Canadian sovereignty over the Sverdrup Islands34 – that Britain
would recognize the claim. Today, only a few dozen people live on Jan
Mayen, all of them employees of the Norwegian Armed Forces or the
Norwegian Meteorological Institute. However, the EEZ around Jan
Mayen supports a sizeable fishery.
In a case initiated by Denmark, the International Court of Justice
delimited a single maritime boundary between Greenland and
Jan Mayen in 1993.35 The Court began with a median line, on a provisional basis, and then considered whether “special circumstances” justified any adjustments in order to achieve an “equitable result.” The
Court concluded that the much greater length of the Greenland coast
was a special circumstance requiring a delimitation that tracked closer
to Jan Mayen; and that the line should also be shifted somewhat eastwards to allow Denmark equitable access to certain fish stocks.
Other forms of dispute resolution have been applied to the waters and
seabed between Jan Mayen and Iceland, which, again, is located 360
nautical miles away. In 1981, Norway and Iceland concluded a treaty
whereby they agreed that Iceland’s EEZ and continental shelf extend to
the full 200 nautical miles from the Icelandic coast in the area between
Jan Mayen and Iceland, despite the proximity of the Norwegian island.36
However, the treaty also gave Norway the right to 25 percent participation in oil and gas exploration on a portion of Iceland’s continental shelf
south of the new boundary, and Iceland the right to 25 percent participation in oil and gas exploration on a portion of Jan Mayen’s continental
shelf north of the new boundary.37 The treaty provides for the creation
of a unitization agreement in the case of oil and gas deposits that
straddle the boundary.38
In 2008, the two countries adopted follow-up treaties setting out
more-detailed frameworks for cooperative oil and gas exploration of
34

35

36

37

See Thorleifsson, Chapter 1, n. 55, above. For more on the Sverdrup Islands, see Chapter
1, above.
Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway) (1993)
ICJ Reports 38, available at www.icj-cij.org/docket/files/78/6743.pdf.
Agreement on the Continental Shelf between Iceland and Jan Mayen, October 22, 1981,
available at www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/
ISL-NOR1981CS.PDF.
Ibid., Arts. 5 and 6. 38 Ibid., Art. 8.
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straddling deposits39 and within the two zones of 25 percent participation.40 Although the resulting joint hydrocarbon regime was not unprecedented, it was the first to be established in Arctic waters – and as such
could provide a model for the United States–Canada dispute in the
Beaufort Sea as well as possible overlapping Canadian, Danish, and
Russian submissions concerning extended continental shelf rights in
the central Arctic Ocean.41 According to Norwegian Foreign Minister
Jonas Gahr Støre, the arrangement provides the predictability that oil
companies need.42

4 2006 Greenland–Svalbard Boundary Treaty
In 2006, Denmark and Norway negotiated an all-purpose maritime
boundary between Greenland and the Norwegian Arctic archipelago
of Svalbard.43 Roughly 430 nautical miles long, the boundary is based
on an equidistance line, adjusted slightly to take into account the
presence of Denmark’s Tobias Island some thirty-eight nautical miles
off the Greenland coast.44 By concluding the treaty, Denmark implicitly
recognized Norway’s claim – discussed in Chapter 1 – that Svalbard
generates an EEZ and continental shelf. The treaty includes a provision
on straddling mineral depositions, whereby either party can initiate

39

40

41
42

43

44

Agreement between Iceland and Norway concerning Transboundary Hydrocarbon
Deposits, November 3, 2008, available at www.nea.is/media/olia/
JM_unitisation_agreement_Iceland_Norway_2008.pdf.
Agreed Minutes concerning the Right of Participation pursuant to Articles 5 and 6 of the
Agreement of 22 October 1981 between Iceland and Norway on the Continental Shelf in
the Area between Iceland and Jan Mayen, November 3, 2008, available at www.nea.is/
media/olia/JM_agreed_minutes_Iceland_Norway_2008.pdf.
See Chapter 3 (Beaufort Sea) and Chapter 4, below (extended continental shelf).
Jonas Karlsbakk, “Norway and Iceland Sign Border Treaty,” BarentsObserver.com,
November 5, 2008, available at http://barentsobserver.com/en/node/20950. According
to the same report, the new treaty was signed just three days after the Norwegian Bank
gave the Icelandic government a loan of approximately 1 million euros as part of
Norway’s assistance to Iceland during the global financial crisis.
Agreement between the Government of the Kingdom of Norway on the one hand, and
the Government of the Kingdom of Denmark together with the Home Rule
Government of Greenland on the other hand, concerning the delimitation of the
continental shelf and the fisheries zones in the area between Greenland and Svalbard,
Copenhagen, February 20, 2006, UNTS, vol. 2378, I-42887, p. 21, available at http://
treaties.un.org/doc/Publication/UNTS/Volume%202378/v2378.pdf.
See, generally, Alex G. Oude Elferink, “Maritime Delimitation between Denmark/
Greenland and Norway.” (2007) 38 Ocean Development and International Law 375.
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negotiations on possible cooperative solutions – without committing
the two parties to any result.

5 2010 Barents Sea Boundary Treaty
The Barents Sea lies north of Norway’s Finnmark region and Russia’s
Kola Peninsula, between Norway’s Svalbard archipelago to the northwest and two Russian archipelagos – Franz Josef Land and Novaya
Zemlya – to the northeast and east. Roughly 400,000 square nautical
miles in size, it has an average depth of only 230 meters. The entire
seabed constitutes continental shelf, making the Barents Sea a prime
location for fish, oil, and natural gas. The Snøhvit gas field off northwest
Norway is already producing and has estimated reserves of 193 billion
cubic meters.45 The gas is piped 140 kilometers along the ocean floor to
a liquefaction plant at Hammerfest and then loaded into super-cooled
tankers bound for Japan, France, and Spain.46 Further to the east, but
still within Norwegian jurisdiction, the Goliat oil field has estimated
recoverable reserves of 174 million barrels.47 On the Russian side of the
Barents Sea, the massive Shtokman gas field has an estimated 3.8
trillion cubic meters of natural gas and 37 million tons of natural gas
condensates.48
For more than three decades, Oslo and Moscow contested roughly
50,000 square nautical miles, or about 10 percent of the Barents Sea.
Moscow argued that a number of “special circumstances” were relevant
to the boundary delimitation: the length and shape of Russia’s coast; the
size of the respective populations in the adjacent areas; ice conditions;
fishing, shipping and other economic interests; and strategic concerns.
It also argued that the 1920 Svalbard Treaty prevented any points on
that archipelago from influencing the delimitation.49 In Moscow’s view,
all these factors combined to justify a sector line along the 32!040 3500 E
45

46

47

48

49

See “Offshore Field Development Projects: Snohvit,” at www.subseaiq.com/data/
Project.aspx?project_id=223.
See “Snøhvit – Unlocking Resources in the Frozen North,” at www.statoil.com/en/
OurOperations/ExplorationProd/ncs/Pages/SnohvitNewEnergyHistoryInTheNorth.
aspx.
See “Offshore Field Development Projects: Goliat,” at www.subseaiq.com/data/Project.
aspx?project_id=400.
See “Offshore Field Development Projects: Shtokman,” at www.subseaiq.com/data/
Project.aspx?project_id=476.
For more on the Svalbard Treaty, see Chapter 1, above.
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meridian, with that line being adjusted east of Svalbard only, so as not
to infringe on the area defined under the Svalbard Treaty.50
Oslo responded that the Soviet Union had drawn the sector line in 1926
for the sole purpose of defining the territorial status of several offshore
islands, without any intention of delimiting maritime zones. It argued
that a median line should instead be drawn from the termination of the
Norway–Russia land border at the head of the Varangerfjord, the narrow
inlet between Finnmark and the Kola Peninsula. Such a line would be
equidistant, at all points, from the Norwegian and Russian mainland
coasts; further out, it would be equidistant from Svalbard in the west
and Novaya Zemlya and Franz Josef Land in the east.51
The dispute arose in the 1960s when Norway and the Soviet Union
both relied on the 1958 Geneva Convention on the Continental Shelf to
claim offshore rights.52 It acquired greater consequence in 1977 when
the two countries asserted 200-nautical-mile EEZs encompassing both
fish and seabed resources.53 Then, in 1996 and 1997 respectively,
Norway and Russia ratified UNCLOS, Article 76 of which recognizes
that a coastal state may exercise sovereign rights over an extended
continental shelf more than 200 nautical miles from shore, if and
where it can demonstrate a “natural prolongation” of its land mass.54
However, Article 83 of UNCLOS also stipulates that continental shelf
delimitation between states with opposite or adjacent coasts “shall be
affected by agreement on the basis of international law . . . in order to
achieve an equitable solution.” The same stipulation is made in Article
74, which deals with the delimitation of overlapping EEZs.
Despite the size and importance of the dispute, and the fact that the
two countries were on opposite sides of the Cold War, Norway, the
Soviet Union and later Russia behaved with commendable restraint. In
1975, Oslo and Moscow concluded an Agreement on Cooperation in the
Fishing Industry that emphasized the principles of conservation and
rational utilization of the Barents Sea fisheries and established a Joint

50

51
52

53
54

Robin Churchill and Geir Ulfstein, Marine Management in Disputed Areas: The Case of the
Barents Sea (London: Routledge, 1992), 63.
Ibid.
1958 Convention on the Continental Shelf, 499 UNTS 311, available at http://untreaty.
un.org/ilc/texts/instruments/english/conventions/8_1_1958_continental_shelf.pdf. See
Tore Henriksen and Geir Ulfstein, “Maritime Delimitation in the Arctic: The Barents Sea
Treaty.” (2011) 42 Ocean Development and International Law 1 at 2.
Henriksen and Ulfstein, “Maritime Delimitation in the Arctic.”
For more on the interpretation and application of Article 76, see Chapters 3 and 4, below.
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Fisheries Commission.55 The Commission, relying on scientific advice
from the International Council for the Exploration of the Sea, has
recommended annual “total allowable catches” for various species.56
The total allowable catch is divided equally between Norway and Russia.
In 1976, a follow-up agreement explicitly recognized that both
Norway and the Soviet Union had coastal state fisheries jurisdiction
out to 200 nautical miles from shore. Significantly, the agreement also
granted each country access to the other country’s EEZ.57 In 1978, the
two countries moved to regulate fisheries in the area where their claims
overlapped. The so-called “Grey Zone Agreement” began by stipulating
that it was without prejudice to either party’s legal position.58 It recognized that Norwegian vessels in the disputed zone were under Norway’s
exclusive jurisdiction, and that Russian vessels were under Russia’s
exclusive jurisdiction. It then provided that third-party fishing vessels
could enter the disputed zone if authorized to do so by either Norway or
Russia. In these situations, Norway had jurisdiction over those vessels
that it admitted, while Russia had jurisdiction over those that it admitted. The Grey Zone Agreement has worked well for more than three
decades and been renewed on an annual basis.
At the same time, the extension of the two countries’ fisheries jurisdiction left a roughly 25,000 square nautical mile area of high seas in the
middle of the Barents Sea. By the 1990s, overfishing by Icelandic vessels
in this unregulated area had depleted straddling stocks and created
tensions with both Norway and Russia. In 1999, Norway, Russia, and
Iceland concluded the so-called “Loophole Agreement,” which included
bilateral protocols between Norway and Iceland and between Russia
55

56

57

58

Agreement between the Government of the Kingdom of Norway and the Government
of the Union of Soviet Socialist Republics on Co-operation in the Fishing Industry, April
11, 1975, 983 UNTS 8, available at http://treaties.un.org/doc/Publication/UNTS/Volume%
20983/volume-983-I-14331-English.pdf.
See Norwegian Ministry of Fisheries and Coastal Affairs, “Fisheries Collaboration with
Russia,” available at www.fisheries.no/resource_management/
International_cooperation/Fisheries_collaboration_with_Russia/.
Agreement between the Government of the Union of Soviet Socialist Republics and the
Government of the Kingdom of Norway concerning Mutual Relations in the Field of
Fisheries, October 15, 1976, 1157 UNTS 147, Art. 1, available at http://treaties.un.org/
doc/Publication/UNTS/Volume%201157/volume-1157-I-18273-English.pdf.
Agreement on an Interim Practical Arrangement for Fishing in an Adjoining Area in the
Barents Sea, January 11, 1978, original Norwegian text at (1978) Overenskomster med
fremmede stater 436. See also Kristoffer Stabrun, “The Grey Zone Agreement of 1978:
Fishery Concerns, Security Challenges and Territorial Interests.” Fridtjof Nansen
Institute Report 13/2009, available at www.fni.no/doc&pdf/FNI-R1309.pdf.
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and Iceland.59 Under the new regime, Iceland received fishing quotas in
the Norwegian and Russian EEZs. In return, Norwegian fishermen
obtained access to Iceland’s EEZ, Russia received cash payments, and
all three countries were required to prevent their nationals from fishing
in the Barents Sea under flags of convenience or landing catches without a quota.
Norway and the Soviet Union also agreed to postpone all oil and gas
activity in the disputed zone, and to renew efforts to negotiate a maritime boundary. In 1957, the two countries had successfully delimited a
territorial sea boundary within the Varangerfjord. Informal negotiations over the maritime boundary further out began in 1970, followed
by formal negotiations in 1974.60 But it was not until 2007 that
Norwegian and Russian negotiators finally succeeded in delimiting
the first twenty nautical miles of a maritime boundary beyond the
territorial sea.61
The breakthrough on the rest of the boundary came in April 2010
when Norwegian Foreign Minister Jonas Gahr Støre and Russian Foreign
Minister Sergey Lavrov signed an agreement in Oslo. The agreement
committed the two countries to an all-purpose boundary that would be
drawn “on the basis of international law in order to achieve an equitable
solution,” recognizing “relevant factors . . . including the effect of major
disparities in respective coastal lengths” while dividing “the overall
disputed area in two parts of approximately the same size.”62 The
resulting treaty – with geodetic lines connecting eight defined points –
was signed five months later and ratified by the Norwegian Parliament
and Russian Duma in February and March 2011, respectively.63
59

60
61

62

63

Agreement between the Government of Iceland, the Government of Norway and the
Government of the Russian Federation concerning Certain Aspects of Co-operation in
the Area of Fisheries, May 15, 1999, 2070 UNTS 204, available at http://treaties.un.org/
doc/Publication/UNTS/Volume%202070/v2070.pdf.
Churchill and Ulfstein, n. 50, above, pp. 54 and 63.
Agreement between the Russian Federation and the Kingdom of Norway on the
Maritime Delimitation in the Varangerfjord Area, July 11, 2007, 67 UN Law of the Sea
Bulletin 42, available at http://treaties.un.org/doc/Publication/UNTS/No%20Volume/
45114/Part/I-45114–08000002801f5bf2.pdf.
“Joint Statement on Maritime Delimitation and Cooperation in the Barents Sea and the
Arctic Ocean,” Oslo, April 27, 2010, available at www.regjeringen.no/upload/UD/
Vedlegg/Folkerett/030427_english_4.pdf.
2010 Treaty between the Kingdom of Norway and the Russian Federation concerning
Maritime Delimitation and Cooperation in the Barents Sea and the Arctic Ocean,
English translation available at www.regjeringen.no/upload/ud/vedlegg/folkerett/
avtale_engelsk.pdf. See also Henriksen and Ulfstein, n. 52, above; Thilo Neumann,
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The treaty sets a single maritime boundary for both the EEZ and
continental shelf within 200 nautical miles from shore and for the
extended continental shelf beyond that. It is a question of only limited
interest as to “whether the agreed boundary is best described as a
modified median line (as argued by Norway) or a modified sector line
(as argued by Russia),”64 since the treaty divides the previously disputed
sector almost exactly in half. If anything, the line seems to have resulted
from a straightforward application of the principle of equity, which in
the case of judicial or arbitral decisions involving maritime boundaries
has frequently resulted in a splitting of the difference between opposing
claims.65
The agreement is a model for bilateral cooperation in other respects.
As the Soviet Union and the United States did in the 1990 Bering Sea
Treaty,66 the two parties created a “special area” to maximize the
combined extent of their sovereign rights. Article 3(1) reads:
In the area east of the maritime delimitation line that lies within 200 nautical
miles of the baselines from which the breadth of the territorial sea of mainland
Norway is measured but beyond 200 nautical miles of the baselines from which
the breadth of the territorial sea of the Russian Federation is measured (hereinafter “the Special Area”), the Russian Federation shall, from the day of the entry
into force of the present Treaty, be entitled to exercise such sovereign rights and
jurisdiction derived from exclusive economic zone jurisdiction that Norway
would otherwise be entitled to exercise under international law.

Article 3(2) further recognizes that:
To the extent that the Russian Federation exercises the sovereign rights or
jurisdiction in the Special Area as provided for in this Article, such exercise of
sovereign rights or jurisdiction derives from the agreement of the Parties and
does not constitute an extension of its exclusive economic zone. To this end, the
Russian Federation shall take the necessary steps to ensure that any exercise on
its part of such sovereign rights or jurisdiction in the Special Area shall be so
characterized in its relevant laws, regulations and charts.

64
65

66

“Norway and Russia Agree on Maritime Boundary in the Barents Sea and the Arctic
Ocean.” (November 9, 2010) 14(34) ASIL Insight, available at www.asil.org/files/2010/
insights/insights_101109.pdf. On the prompt ratifications, see Walter Gibbs, “Norway
Hails Barents Treaty OK by Russian Duma,” Reuters, March 26, 2011, available at www.
reuters.com/article/2011/03/26/barentstreaty-idUSLDE72P0HY20110326. For a map of
the new boundary line, see www.regjeringen.no/upload/UD/kart/kart_100914_ny.gif.
Henriksen and Ulfstein, n. 52, above, at 7.
See, e.g., Prosper Weil, The Law of Maritime Delimitation – Reflections (Cambridge: Grotius
Publications, 1989), 9–14.
See discussion, above, pp. 35–36.
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As with the Bering Sea Treaty, this approach raises the question
whether such special areas are opposable to third states.67
Foreseeing that some hydrocarbons might straddle the boundary,
Norway and Russia agreed to co-manage such deposits. Article 5 stipulates: “If the existence of a hydrocarbon deposit on the continental shelf
of one of the Parties is established and the other Party is of the opinion
that the said deposit extends to its continental shelf, the latter Party
may notify the former Party and shall submit the data on which it bases
its opinion.” At that point, the two countries are required to “initiate
discussions on the extent of the hydrocarbon deposit and the possibility
for exploitation of the deposit as a unit” with both making “their best
efforts to ensure that all relevant information is made available for the
purposes of these discussions.” If it turns out that the deposit extends
across the boundary and that its exploitation by one party would affect
the interests of the other, either party may request the conclusion of a
“unitization agreement” under which the deposit would be exploited as
a single whole. At this point, the treaty imposes stringent obligations on
both countries to enable private companies to secure drilling rights on
either side of the boundary and enter into a “joint operating agreement”
whereby a “unit operator” overseas the exploration and exploitation of
the deposit.
This agreement between two corporations operates at the level of
private law but is inextricably linked to the unitization agreement,
which as a state-to-state agreement is part of public international law.
For instance, Norway and Russia have prohibited themselves, by way of
the treaty, from altering without prior consultation with the other
state, the right of a corporation to explore for and extract hydrocarbons
from a deposit. Moreover, since consultation sometimes cannot resolve
all differences of opinion, the treaty sets out dispute settlement procedures – including the appointment of an arbitral tribunal in the event of a
failure to reach a unitization agreement, and an independent expert in
the event of a failure to agree on the apportionment of a hydrocarbon
deposit. In both situations, the treaty deems that the outcome of the
dispute settlement “shall be binding upon the Parties.”
Norway and Russia also agreed to continue their decades-long practice of co-managing the fisheries within the previously contested area,
as well as in the loophole of high seas that is enclosed by their surrounding EEZs. Article 4 of the treaty reads:
67

See discussion, above, p. 36.
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The fishing opportunities of either Party shall not be adversely affected
by the conclusion of the present Treaty.
To this end, the Parties shall pursue close cooperation in the sphere of
fisheries, with a view to maintain their existing respective shares of
total allowable catch volumes and to ensure relative stability of their
fishing activities for each of the stocks concerned.
The Parties shall apply the precautionary approach widely to
conservation, management and exploitation of shared fish stocks,
including straddling fish stocks, in order to protect the living marine
resources and preserve the marine environment.
Except as provided for in this Article and in Annex I, nothing in this
Treaty shall affect the application of agreements on fisheries
cooperation between the Parties.

As Tore Henriksen and Geir Ulfstein explain, the term “relative stability” is
drawn from the Common Fisheries Policy of the European Union and
refers to the allocation of fishing opportunities based on predictable
shares.68 The paragraph on the “precautionary approach,” a principle
central to international environmental law, is taken directly from Article
6 of the 1995 UN Agreement on Straddling Fish Stocks and Highly
Migratory Fish Stocks.69 The task of applying both approaches concurrently remains with the Joint Fisheries Commission, which, as mentioned
above, has operated successfully for nearly four decades.70
It would be difficult to overstate the importance of the Barents Sea
Treaty. Again, Norway and Russia were for decades on opposite sides of
the Cold War. Norway is a long-standing NATO member with modern
frigates and F-16 fighter jets; most of Russia’s remaining nuclear missile
submarines are based along the Barents Sea. Resolving the last disputed
Arctic boundary between a NATO state and Russia is a major contribution to “resetting” the relationship between the former adversaries, an
objective – championed by US President Barack Obama – that also led to

68
69

70

Henriksen and Ulfstein, n. 52, above, p. 8.
1995 UN Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, available at www.
un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm. For
discussion of a proposed regional fisheries organization for the Arctic Ocean, see Chapter
6, below.
Annex I extends the application of the 1975 and 1976 Norwegian–Russian fisheries
agreements by fifteen years while also providing for an additional six years of
provisional application.
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the conclusion of a deep-reaching nuclear arms reduction treaty
between Russia and the United States.71
The Barents Sea Treaty has implications for other Arctic boundary
disputes, as the foreign ministers of Russia and Norway reminded the
government of Canada in September 2010 when they co-authored an
op-ed article in the Globe and Mail entitled “Canada, Take Note: Here’s
How to Resolve Maritime Disputes.”72 Certainly, if little Norway (population 5 million) can negotiate a win–win boundary agreement with
powerful Russia (population 140 million), there is no reason for any
other Arctic boundary dispute to remain unresolved. And, as the following example shows, it appears Canada is now following that advice.

6 Lincoln Sea boundary
The Lincoln Sea is that portion of the Arctic Ocean located directly to the
north of Greenland and Ellesmere Island. The Arctic’s thickest sea-ice is
found there, pushed into the space between the two islands and held
there for years by prevailing winds and ocean currents. As mentioned
above, the negotiators who delimited the maritime boundary between
Canada and Greenland in 1973 stopped at 82!130 N where Nares Strait
opens into the Lincoln Sea.73 As a result, nearly 200 nautical miles of
continental shelf (and later EEZ) boundary to the north were left
unresolved.
In 1977, Canada claimed a 200-nautical-mile fisheries zone along its
Arctic Ocean coastline. The zone was bounded in the east by an equidistance line that used the low water line of the coasts of Ellesmere
Island and Greenland and several fringing islands as base points.74
Denmark adopted its own equidistance line three years later, but only
after drawing straight baselines – two of which used Beaumont Island as

71

72

73

For more on the geopolitical context of the “reset,” see Chapter 8, below. See also New
START Treaty (“Treaty between the United States of America and the Russia Federation
on Measures for the Further Reduction and Limitation of Strategic Offensive Arms”),
April 8, 2010, available at www.state.gov/documents/organization/140035.pdf; Peter
Baker and Dan Bilefsky, “Russia and US Sign Nuclear Arms Reduction Pact.” New York
Times, April 8, 2010.
Sergei Lavrov and Jonas Gahr Støre, “Canada, Take Note: Here’s How to Resolve
Maritime Disputes.” Globe and Mail, September 21, 2010, available at www.
theglobeandmail.com/commentary/canada-take-note-heres-how-to-resolve-maritimedisputes/article4326372/.
See discussion, above, p. 32. 74 Gray, n. 2, above, at 68.
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a base point.75 Beaumont Island is just over ten square kilometers in size
and located more than twelve but less than twenty-four nautical miles
from the Greenland coast. The first of the resulting baselines was 42.6
nautical miles long and ran from Cape Bryant at 82!20.40 N, 55!13.00 W to
the northwest point of Beaumont Island at 82!45.20 N, 50!46.00 W. The
second baseline was 40.9 nautical miles long and ran from the same
point on Beaumont Island to Cape Distant at 83!08.20 N, 46!12.00 W. The
use of straight baselines and Beaumont Island had the effect of pushing
the equidistance line slightly westward, adding two isolated lensshaped areas of thirty-one square nautical miles and thirty-four square
nautical miles to the Danish (Greenland) claim.
Canada quickly objected to the Danish straight baselines and particularly the use of Beaumont Island as a base point, for four reasons:
“Beaumont Island is somewhat west of the other islands, thus it is not
part of a fringe of islands; the straight baselines are long; they do not
follow the trend of the coast; they do not cross the mouths of the
intervening fjords but are farther offshore.”76 These reasons seem to
be derived from the seminal International Court of Justice decision on
straight baselines, namely the 1951 Anglo-Norwegian Fisheries Case.77
The scope of the Lincoln Sea boundary dispute was reduced in 2004
when Denmark modified its straight baselines, using more precise base
points and replacing the 40.9-nautical-mile baseline east of Beaumont
Island with a series of shorter baselines, including one that connects
Beaumont Island to John Murray Island, the next island in the chain.78
Also in 2004, Denmark adopted a new “Royal Decree on the Entry into
Force of Act on Exclusive Economic Zones for Greenland” in which it
repeated its position that:

75

76
78

See Executive Order No. 176 of 14 May 1980 on the fishing territory of Northern
Greenland, available at http://faolex.fao.org/docs/pdf/den99033E.pdf.
Gray, n. 9, above, at 68. 77 Anglo-Norwegian Fisheries Case (1951) ICJ Reports 116.
“Royal Decree on Amendment of Royal Decree on Delimitation of the Territorial Waters
of Greenland, 15 October 2004” (2005) 56 Law of the Sea Bulletin 126 at 128, available at
www.un.org/Depts/los/doalos_publications/LOSBulletins/bulletinpdf/bulletin56e.pdf.
The new base points are as follow: Cape Bryant 82!200 .234 N, 55!140 .984 W;
Northernmost point of Beaumont Island 82!450 .346 N, 50!470 .051 W; Northernmost
point of John Murray Island 82!500 .190 N, 49!030 .203 W; Cape Benét 82!590 .816 N,
47!160 .698 W; Cape Payer 83!050 .275 N, 46!150 .167 W; Cape Ramsay 83!100 .915 N,
44!530 .891 W. Cape Distant is no longer used as a base point and now falls within the
straight baseline connecting Cape Payer to Cape Ramsay. A useful map of the baselines
is available in “Royal Decree,” p. 132. Beaumont Island is almost bisected by the fiftieth
meridian toward the top of the page.
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The delimitation of the exclusive economic zone in Lincoln Hav [Sea], where the
coasts of Greenland and Canada lie opposite each other at a distance of less than
400 nautical miles, in the absence of any special agreement relating thereto,
shall follow the line which from point 127 [the northernmost point on the 1973
agreed boundary] in any direction is equidistant from the nearest points on the
baselines of the coasts in question (the median line).79

The Danish changes succeeded in reducing the size of the northernmost
disputed sector, almost to the point of eliminating it, while also
strengthening the case for using Beaumont Island as a base point.80
Subsequent to Denmark’s initial adoption of straight baselines, and
Canada’s protest, the rules identified in the Anglo-Norwegian Fisheries
Case were codified in Article 7 of UNCLOS. Specifically, Article 7(1)
reads: “In localities where the coastline is deeply indented and cut
into, or if there is a fringe of islands along the coast in its immediate
vicinity, the method of straight baselines joining appropriate points
may be employed in drawing the baseline from which the breadth of
the territorial sea is measured.” That said, and as a United Nations study
of straight baselines observed: “There is no uniformly identifiable
objective test which will identify for everyone islands which constitute
a fringe in the immediate vicinity of the coast. States should, however,
be guided by the general spirit of article 7.”81
As the International Court of Justice later made clear in the Black Sea
Case, one country’s drawing of baselines for the purpose of establishing
the extent of the continental shelf and EEZ does not mean that
those same baselines are necessarily appropriate for delimiting the
79
80

81

“Royal Decree,” p. 135.
For a map showing the Danish equidistance line post-2004, see the map of the “Outer
Limits of the Exclusive Economic Zone of Greenland,” in “Executive Order on the
Exclusive Economic Zone of Greenland, 20 October 2004” (2005) 56 Law of the Sea Bulletin
133 at 136, available at www.un.org/Depts/los/doalos_publications/LOSBulletins/
bulletinpdf/bulletin56e.pdf.
Office for Ocean Affairs and the Law of the Sea, The Law of the Sea – Baselines: An
Examination of the Relevant Provisions of the United Nations Convention on the Law of
the Sea (United Nations: New York, 1989), p. 21, para. 42, available at www.un.org/
depts/los/doalos_publications/publicationstexts/The%20Law%20of%20the%
20Sea_Baselines.pdf. The State practice on the interpretation of Article 7 is mixed, with
Asian states being especially liberal with their straight baselines. See Sam Bateman and
Clive Schofield, “State Practice Regarding Straight Baselines in East Asia – Legal,
Technical and Political Issues in a Changing Environment.” Paper prepared for a
conference at the International Hydrographic Bureau, Monaco, October 16–17, 2008,
available at www.gmat.unsw.edu.au/ablos/ABLOS08Folder/Session7-Paper1-Bateman.
pdf.
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continental shelf and EEZ between adjacent or opposite states. As the
Court wrote:
In the second case, the delimitation of the maritime areas involving two or more
States, the Court should not base itself solely on the choice of base points made
by one of those Parties. The Court must, when delimiting the continental shelf
and exclusive economic zones, select base points by reference to the physical
geography of the relevant coasts.82

In any event, Canada’s position on the Lincoln Sea boundary was never
particularly strong. Beaumont Island is indeed to the west of the other
islands along northwest Greenland, but it is one of four islands that
extend in a chain more-or-less parallel to a coastline indented with
several deep fjords. Critically, it is also less than twenty-four nautical
miles from the next island to the east and less than twenty-four nautical
miles from the mainland. On this point, the UN study said: “The descriptive phrase ‘in its (the coast’s) immediate vicinity’ is a concept which has
a clear meaning but for which there is no absolute test. . . . It is generally
agreed that with a 12-mile territorial sea, a distance of 24 miles would
satisfy the conditions.”83
Neither UNCLOS nor the UN study specifies a maximum length for
straight baselines connecting fringing islands. However, a US State
Department study has recommended: “No individual straight baseline
segment should exceed 48 nautical miles in length.”84 Again, the original
Beaumont Island baselines fit within this recommended constraint.
As for baselines following the trend of the coast, Article 7(3) of
UNCLOS states: “The drawing of straight baselines must not depart to
any appreciable extent from the general direction of the coast.” But
what does “appreciable extent” actually mean? The US State
Department study recommended that
[t]he directional trend of the outermost islands (i.e., the islands on which the
straight baseline turning points will be situated) should not deviate more than
20! from the opposite mainland coastline (including any closing lines that may
properly be drawn across bays, river mouths and harbors), or from the general

82

83
84

Case Concerning Maritime Delimitation in the Black Sea (2009) ICJ Reports 44 at 108, para. 137,
available at www.icj-cij.org/docket/files/132/14987.pdf.
Ibid., p. 22, para. 46.
US State Department, Limits in the Sea (No. 106): Developing Standard Guidelines for Evaluating
Straight Baselines (1987), 6, available at www.state.gov/documents/organization/59584.
pdf.
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direction of the opposite mainland coastline, whichever more nearly parallels
the relevant islands.85

In the case of Beaumont Island and the rest of the island chain, the
directional trend deviates less than ten degrees from the general direction of the Greenland coast.
As for Canada’s concern that the straight baselines “do not cross the
mouths of the intervening fjords but are farther offshore,” Article 7(1)
indicates that straight baselines may be used “where the coastline is
deeply indented and cut into, or if there is a fringe of islands.” In
locations where the two geographic situations coexist, the coastal
state would seem to have a choice, and Denmark cannot be faulted for
choosing the approach that favored it most.
On coastal indentations, the relatively conservative US State
Department study recommends that “baseline segments accounting
for at least 70% of the total length of the relevant baselines should
each have at least a 6:10 ratio of coastal penetration to segment length”
and there should be “at least three significant indentations in any given
locality.”86 On the issue of a fringe, the study recommends that the
islands “should mask 50% of the opposite mainland coastline.”87 The
first recommendation is clearly met around Beaumont Island; the second is not met but the degree of masking is still substantial – around 25
to 30 percent.
Nor could it successfully be argued that using straight baselines for the
purposes of boundary delimitation is inconsistent with international law.
After a review of state practice concerning maritime boundary agreements, Louis Sohn reported that “there were some 20 cases in which
systems of straight baselines were expressly taken into account” and
“some 50 instances [in which] they were disregarded, in whole or in
part.”88 The tribunal in the Eritrea–Yemen Arbitration relied upon the
straight baseline system that had been adopted by Ethiopia (prior to
Eritrean independence), and rejected the use of one feature as a base
point because of the criteria set out for straight baselines in Article 7(4)
of UNCLOS.89 In the Qatar v. Bahrain Case, the International Court of
85
88

89

Ibid., p. 16. 86 Ibid., p. 6. 87 Ibid., p. 16.
Louis B. Sohn, “Baseline Considerations,” in Jonathan I. Charney and Lewis M.
Alexander (eds.), International Maritime Boundaries, vol. 1 (Dordrecht: Martinus Nijhoff,
1993), 153 at 157.
Award of the Arbitral Tribunal in the Second Stage of the Proceedings between Eritrea and Yemen
(Maritime Delimitation) (1999), 22 Reports of International Arbitration Awards 335 at
366–367, available at http://untreaty.un.org/cod/riaa/cases/vol_XXII/335-410.pdf. Article
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Justice was clearly open to applying an existing straight baseline system
for the purposes of delimiting a boundary between the two countries’
territorial seas, because it rejected the Bahrain system on the substantive
grounds that a cluster of islands off the coast of its main islands was too
small in number and insufficiently distinct from the main islands to be
considered a “fringe of islands along the coast.”90
Finally, David Gray has suggested that, “As an isolated, uninhabited
island of about 4 square miles [10.3 km2] it could be argued that the
island [Beaumont] cannot generate an exclusive economic zone in its
own right under Article 121(3) of the Law of the Sea Convention.”91
To understand this argument, one must begin with Article 121(1) of
UNCLOS, which defines an “island” as “a naturally formed area of land,
surrounded by water, which is above water at high tide.” According to
Article 121(2), islands generate a territorial sea, contiguous zone, EEZ,
and continental shelf rights in the same way as other land. Article 121(3)
then identifies an exception to the category of islands, namely: “Rocks
which cannot sustain human habitation or economic life of their own
shall have no exclusive economic zone or continental shelf.”92 These
“rocks” generate a territorial sea and contiguous zone but no EEZ or
continental shelf rights; as a result, they cannot be used for straight
baselines.
For the moment, Beaumont Island is devoid of human habitation and
economic life. However, Jonathan Charney examined the travaux préparatoires to Article 121 and concluded: “[A] feature does not need both
human habitation and an economic life of its own. Only one of these
qualifications must be met to remove the feature from the restrictions
of Article 121(3).”93 Charney also found that “human habitation does
not require that people reside permanently on the feature,” while
economic life does not require that it “be capable of sustaining a

90

91
93

7(4) reads: “Straight baselines shall not be drawn to and from low-tide elevations, unless
lighthouses or similar installations which are permanently above sea level have been
built on them or in instances where the drawing of straight baselines to and from such
elevations has received general international recognition.”
Maritime Delimitation and Territorial Questions between Qatar and Bahrain (2001) ICJ Reports
40 at 67, para. 214, available at www.icj-cij.org/docket/files/87/7027.pdf.
Gray, n. 9, above, p. 68. 92 See Introduction, n. 15, above.
Jonathan I. Charney, “Rocks that Cannot Sustain Human Habitation.” (1999) 93
American Journal of International Law 863 at 868. See also Clive Schofield, “The Trouble
with Islands: The Definition and Role of Islands and Rocks in Maritime Boundary
Delimitation,” in S. Y. Hong and Jon Van Dyke (eds.), Maritime Boundary Disputes,
Settlement Processes, and the Law of the Sea (The Hague: Martinus Nijhoff, 2009), 19.
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human being throughout the year.”94 Instead, “[t]he phrase seems
merely to require proof that the rock actually has some capacity for
human habitation or economic value for society,”95 which in the context of the considerable resource potential of the Arctic region, would
hardly seem an impossible test for Denmark.
The size of the feature may also be relevant, as Charney explained:
The travaux préparatoires further show that terms such as “islets” and “small
islands” were originally used to define the features that would fall within the
provision that ultimately became Article 121(3). Some delegates contended that
islets of less than 1 square kilometer, or no larger than a “pinhead,” should not
be entitled to any maritime areas. Others claimed that islands of less than 10
square kilometers should not be entitled to maritime areas other than a 12nautical-mile territorial sea. However, the ultimate redaction of Article 121(3)
seems to apply to an even narrower range of small features than these – only
“rocks” that cannot sustain human habitation or have an economic life of their
own.96

Beaumont Island, again, is just over ten square kilometers in size.
Although Charney’s views are hardly definitive, it is likely an “island”
for the purposes of the law of the sea, and, for this reason, also a
reasonable point for straight baselines.
Despite the relative weakness of its position vis-à-vis Denmark’s
straight baselines, Canada could still consider itself fortunate. For a
straightforward application of equidistance in the Lincoln Sea might
be somewhat generous, given the seemingly different lengths of the
“relevant coasts” on either side of the Lincoln Sea.97 On the Canadian
side, the coast of Ellesmere Island turns away from the Lincoln Sea
around Cape Columbia (the northernmost portion of Canadian land
territory), roughly 190 kilometers to the northwest of Robeson
Channel (the northernmost portion of Nares Strait). On the Danish
side, the coast does not turn away from the Lincoln Sea until Cape
Morris Jesup, the northernmost point on Greenland, located more
than 380 kilometers to the northeast of Robeson Channel. A court or
arbitral tribunal might consider these different lengths of coasts to be a
“relevant circumstance” and shift the line westwards as a result.
94
97

Charney, ibid. 95 Ibid. 96 Ibid., p. 869.
See Alex G. Oude Elferink, “Arctic Maritime Delimitations: The Preponderance of
Similarities with Other Regions,” in Elferink and Donald Rothwell (eds.), The Law of the
Sea and Polar Maritime Delimitation and Jurisdiction (Dordrecht: Kluwer Law International,
2001), 179 at 194.
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Coastal lengths have been deemed relevant circumstances in some
previous maritime boundary delimitations, including the Jan Mayen,98
Libya–Malta99 and Gulf of Maine Cases.100 And in the Tunisia–Libya Case, the
International Court of Justice held that:
[T]here comes a point on the coast of each of the two Parties beyond which the
coast in question no longer has a relationship with the coast of the other Party
relevant for submarine delimitation. The sea-bed areas off the coast beyond
that point cannot therefore constitute an area of overlap of the extensions
of the territories of the two Parties, and are therefore not relevant to the
delimitation.101

Similarly, in the Black Sea Case, the International Court disregarded some
portions of the Ukrainian coast because they did not project on the area
being delimited.102
Canada may even have undermined its position in the Lincoln Sea by
drawing its own straight baselines along the coast of Ellesmere Island.
In 1973, the delimitation of the continental shelf boundary between
Canada and Greenland was done using straight baselines along the east
coast of Ellesmere Island.103 In 1985, those and other baselines around
Canada’s High Arctic islands were publicly announced.104 Some of those
baselines proved controversial for reasons that include their unusual
length and possible departure from the general direction of the coast:
two of the very same reasons that Canada cited in its 1980 protest
against the Danish straight baselines.
98

99

100

101

102
103

104

Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway)
(1993) ICJ Reports 38 at 69, para. 69, available at www.icj-cij.org/docket/files/78/6743.
pdf.
Case Concerning the Continental Shelf (Libya/Malta) (1985) ICJ Reports 13 at 50, para. 68,
available at www.icj-cij.org/docket/files/68/6415.pdf.
Gulf of Maine Case (Canada v. United States) (1984) ICJ Reports 246 at 334–335, para. 218,
available at www.icj-cij.org/docket/files/67/6369.pdf.
Case Concerning the Continental Shelf (Libya v. Tunisia) (1982) ICJ Reports 62, para. 75,
available at www.icj-cij.org/docket/files/63/6267.pdf.
Case Concerning Maritime Delimitation in the Black Sea, n. 82, above, para. 99–100.
“Report Number 1-1, Canada–Denmark (Greenland),” in Jonathan Charney and Lewis
Alexander (eds.), International Maritime Boundaries: Volume I (Dordrecht: American
Society of International Law/Martinus Nijhoff, 1993), 375 (Canada “established
construction lines along its coast facing Greenland, up to the northeasternmost point
of Ellesmere Island. It was not until September 1985, however, that Canada announced
it considered the construction lines to be official straight baselines along its arctic
archipelago”).
For a discussion of the relevance of the straight baselines to the Northwest Passage
dispute, see Chapter 5.
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Finally, and most importantly, it is possible that the Lincoln Sea
boundary dispute has ceased to exist, for one or both of two reasons.
First, it is unclear whether Canada protested the modified straight baselines adopted by Denmark in 2004.105 Although a diplomatic note may
have been sent, no public record of a protest exists. Arguably, this
means that there is already an implicit agreement on base points and
therefore on an equidistance line. Second, and perhaps relatedly,
Canadian Foreign Minister John Baird and Danish Foreign Minister
Villy Søvndal announced in November 2012 that negotiators “have
reached a tentative agreement on where to establish the maritime
boundary in the Lincoln Sea.”106
Apparently, the only outstanding issue for negotiation is a joint
management regime for any straddling hydrocarbon deposits. This
issue could not be dealt with solely by the Danish and Canadian negotiators, for while Denmark retains control over Greenland’s foreign
policy, the Greenland government has since 2008 exercised control
over natural resources – including on the continental shelf.107
Nevertheless, it seems likely that a Lincoln Sea Boundary Treaty will
be signed in 2013 or 2014. Joint management regimes have become a
standard part of maritime boundary treaties, including between Iceland
and Jan Mayen and in the Barents Sea, meaning that models of best
practice are easy to find.108
Whatever happens, the Lincoln Sea boundary dispute is of little
practical significance. There has never been any difference of opinion
over the location where the adjoining Canadian and Danish jurisdictions meet at 200 nautical miles from shore. This means that any
dispute within 200 nautical miles of shore is of little legal relevance to
a delimitation of the extended continental shelf, which is the focus of
Chapter 4.

105
106

107

108

See discussion, above, pp. 47–48.
“Canada and Kingdom of Denmark Reach Tentative Agreement on Lincoln Sea
Boundary,” News Release, Canadian Department of Foreign Affairs, 28 November 2012
(with backgrounder), available at www.international.gc.ca/media/aff/newscommuniques/2012/11/28a.aspx?lang=eng. See also Kim Mackrael, “Canada, Denmark
a step closer to settling border dispute,” Globe and Mail, November 30, 2012, available at
www.theglobeandmail.com/news/national/canada-denmark-a-step-closer-to-settlingborder-dispute/article5831571/.
2009 Act on Greenland Self-Government, available at http://uk.nanoq.gl/~/media/
f74bab3359074b29aab8c1e12aa1ecfe.ashx.
See discussions above, pp. 37–38 and 44.
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7 Summary
Most maritime boundaries result from negotiations, and this is certainly the case in the Arctic. In 1973, Canada and Denmark delimited
a 1,450-nautical-mile boundary between Canada and Greenland. In
1990, the United States and the Soviet Union negotiated a 1,600nautical-mile boundary in the Bering Sea, Bering Strait, and Chukchi
Sea. In 2006, Denmark and Norway agreed upon a boundary between
Greenland and the Norwegian Arctic archipelago of Svalbard. These
efforts set the stage for the resolution of the largest of the Arctic
maritime boundary disputes, namely 50,000 square nautical miles of
contested water column and seabed in the Barents Sea north of Norway
and Russia. In 2010, those two countries concluded a treaty that set an
agreed boundary, maintained existing cooperative measures on fisheries management, and created a joint management regime for straddling hydrocarbon deposits. It would be difficult to overstate the
importance of the Barents Sea Treaty, for it bridged the old Cold War
divide and set Russia on the track toward international cooperation in
the Arctic. Finally, a small boundary dispute in the Lincoln Sea north of
Greenland and Ellesmere Island is about to be resolved. A tentative
agreement was announced by Canada and Denmark in November
2012, with the only outstanding issue for negotiation being a joint
management regime for straddling hydrocarbons – for which models
of best practice are now readily available, in the Barents Sea and
elsewhere.
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Ah, for just one time I would take the Northwest Passage
To find the hand of Franklin reaching for the Beaufort Sea
Stan Rogers, “Northwest Passage”1

Every summer from 2008 through 2011, two powerful icebreakers – one
American, the other Canadian – met up in the Beaufort Sea north of
Alaska and Canada’s Yukon Territory.2 The United States’ Healy is equipped with an advanced multi-beam sonar system that provides detailed
bathymetry, i.e., information about the shape of the ocean floor.
Canada’s Louis S. St-Laurent carries a sophisticated seismic array that
measures the character and thickness of seabed sediments. Since vibrations from icebreaking can affect the accuracy of these instruments, the
two ships took turns clearing a path for each other, with the resulting
sonar and seismic data being shared between the United States and
Canada.3 It was a partnership born of necessity, since neither country
has two icebreakers capable of the task. Moreover, and as will be discussed at some length in Chapter 4, both countries require a complete

1

2

3

“Stan Rogers,” in The Canadian Encyclopedia, available at www.thecanadianencyclopedia.
com/articles/stan-rogers.
Randy Boswell, “‘Astonishing’ Data Boost Arctic Claim,” Ottawa Citizen, November 12,
2008, at A3; Sian Griffiths, “US–Canada Arctic Border Dispute Key to Maritime Riches,”
BBC News, August 2, 2010, available at www.bbc.co.uk/news/world-United
States–Canada-10834006.
The quality of the data can also be affected by cavitation (i.e., air pockets) as well as
chunks of ice passing along the bottom of the hull. Moreover, it is sometimes necessary
for a ship to reverse when operating in ice, and this is difficult to do while towing a
seismic array.
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scientific picture of the seabed in order to determine the geographic
extent of their sovereign rights to an “extended continental shelf” more
than 200 nautical miles from shore.
Additional to that, the collaborative mapping beyond 200 nautical
miles has opened the door to the resolution of the only significant
boundary dispute in the entire circumpolar Arctic. For nearly four
decades, the United States and Canada have contested a wedge of maritime space extending 200 nautical miles northwards from the terminus
of the Alaska–Yukon land border, that is, to the limit of the two coastal
states’ EEZs. The recent seabed mapping, however, has brought into
focus the possibility that extended continental shelves might exist in
the Beaufort Sea that stretch 350 nautical miles or even further from
shore. Although neither the United States nor Canada has articulated a
position on the boundary beyond 200 nautical miles, it would – curiously and significantly – not necessarily benefit either of them simply to
extend their present claimed line on the same basis they use to justify it
within 200 nautical miles.

1 Background
The Beaufort Sea is that shallow portion of the Arctic Ocean located
between Alaska and Canada’s High Arctic islands, just to the north of
the Mackenzie River delta. As far back as the 1970s, seismic surveys and
exploratory wells established that the seabed sediments there contain
hydrocarbons.4 In 2006, Devon Canada discovered a potential 240 million barrels of oil north of Tuktoyaktuk, a small Inuvialuit community
in the Northwest Territories.5 The next year, Imperial Oil and
ExxonMobil Canada committed to spending $585 million in return for
exploration rights over a nearby area of seabed.6 Then, in 2008, BP
agreed to spend $1.2 billion in exploring an area adjacent to the

4

5

6

For the 2011 “disposition map” of the Beaufort Sea and Mackenzie Delta produced by
Aboriginal Affairs and Northern Development Canada, showing past discoveries and
“shows,” see www.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/
nog_mp_bsmd_pg_1317059161670_eng.pdf.
Gary Park, “Beaufort Find Is Oil, Not Gas,” October 21, 2007, Petroleum News 12, available
at www.petroleumnews.com/pntruncate/304958258.shtml.
Dina O’Meara, “Imperial Oil, Exxon–Mobil Canada Bet C$585M on Offshore Arctic Oil
and Gas,” July 19, 2007, Resource Investor, available at www.resourceinvestor.com/2007/
07/19/imperial-oil-exxonmobil-canada-bet-c585m-on-offsho.
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Imperial–Exxon–Mobil leases.7 In 2010, the three companies concluded
a joint venture to explore for oil and gas in the two offshore parcels.8 On
the US side of the Beaufort Sea, Shell spent billions of dollars preparing
for exploratory drilling that was initially planned for 2010; regulatory
concerns arising from the BP spill in the Gulf of Mexico then postponed
the plans until the summer of 2012,9 which later slipped to 2013.10 As a
result of all this attention to the Beaufort Sea from oil companies, there
has been a recent surge of interest in the disputed boundary between
the United States and Canada – because companies need to know which
permitting and regulatory authority is responsible for any particular
area where they might wish to drill.
The two countries have disagreed on the location of the Beaufort Sea
boundary since 1976 when the United States protested the boundary
line that Canada was using while issuing oil and gas concessions.11 The
existence of the dispute was confirmed the following year when both
countries delineated exclusive fishing zones out to 200 nautical miles,
and used different lines.12
The dispute itself arises from the wording of an 1825 Treaty between
Russia and Britain (the United States took on Russia’s treaty rights when
it purchased Alaska in 1867; Canada acquired Britain’s rights in 1880).13
The treaty sets the eastern border of Alaska at the “meridian line of the

7

8

9

10

11

12
13

Scott Haggett, “BP Bids Big for Canadian Arctic Drilling Rights,” Reuters, June 9, 2008,
available at http://uk.reuters.com/article/2008/06/09/uk-energy-arcticidUKN0947438920080609.
Shaun Polczer, “Firms Team Up in Arctic,” Calgary Herald, July 31, 2010, available at
www2.canada.com/calgaryherald/news/calgarybusiness/story.html?id=a3a43f92-a51d4402-a76d-61362b8105b8.
Kim Murphy, “Arctic Drilling: Beaufort Sea Oil Spill Response Plan Approved,” Los
Angeles Times, March 28, 2012, available at www.latimes.com/news/nation/nationnow/
la-na-nn-arctic-drilling-20120328,0,2904392.story.
Kim Murphy, “Drill Rigs Wind up Operations in Arctic Alaska Seas,” Los Angeles Times,
October 31, 2012, available at www.latimes.com/news/nation/nationnow/la-na-nnarctic-drill-alaska-20121031,0,6809964.story.
See Ted L. McDorman, Salt Water Neighbors: International Ocean Law Relations between the
United States and Canada (New York: Oxford University Press, 2009), 184 (referring to
Diplomatic Note, in Gulf of Maine Pleadings, 103 (May 20, 1976), vol. 5, Annex 8 to Reply of
the United States, 529–530).
Gray, Chapter 2, n. 9, above, p. 62.
Great Britain/Russia: Limits of their Respective Possessions on the North-West Coast of
America and the Navigation of the Pacific Ocean, February 16, 1825, 75 Consolidated
Treaty Series 95.
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141st degree, in its prolongation as far as the frozen ocean.”14 Canada
claims this treaty provision establishes both the land border and the
maritime boundary, and that both must follow the 141!W meridian
straight north. In contrast, the United States argues that the treaty’s
delimitation applies to land only, that regular methods of maritime
boundary delimitation apply beyond the coastline, and that in the
case of the Beaufort Sea an equidistance line – where every point on
the line is an equal distance from the nearest point on the coasts on
either side – is the legally and geographically appropriate approach.15
Since the coast of Alaska, the Yukon, and the Northwest Territories
slants east-southeast from Point Barrow, Alaska, to the mouth of the
Mackenzie River, such an equidistance line trends progressively further
east of the Canadian-preferred line at the 141!W meridian, running in a
roughly north-northeast direction from the terminus of the land border
to the 200-nautical-mile limit. As a result, within that distance from
shore, an approximately 6,250-square-nautical-mile pie-shaped disputed sector has been created.16
As mentioned above, states are also entitled to sovereign rights over
the resources of the seabed beyond 200 nautical miles, if and where the
continental shelf appertaining to their landmass stretches beyond that
limit. Article 76 of the 1982 United Nations Convention on the Law of
the Sea (UNCLOS) sets out scientific criteria that states are to utilize in
determining the outer limits of their jurisdiction over the extended
continental shelf.17 Although the United States has not yet acceded to
UNCLOS, it has repeatedly stated that the convention’s major provisions
reflect customary international law.18
UNCLOS also created the Commission on the Limits of the
Continental Shelf (CLCS), which is empowered to provide recommendations as to the sufficiency of the scientific data submitted to it by
states and therefore pronounce on the legitimacy of their delineations

14

15

16

17

Ibid., Art. 3. The 1825 treaty was written in French only, but the 1867 treaty both repeats
the relevant passage in French and uses this English translation in an authentic text.
Treaty concerning the Cession of the Russian Possessions in North America, Art. 1,
Chapter 2, n. 21, above.
See, e.g., US Department of State, Public Notice 2237, Exclusive Economic Zone and
Maritime Boundaries (1995) 60 Fed. Reg. 43825–43829.
See McDorman, n. 11, above, pp. 181–190 for the definitive presentation of the dispute
as previously understood.
See Introduction, n. 15, above. 18 See Introduction, n. 25, above.
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of the outer limits of the extended continental shelf.19 All states wishing
to assert rights over seabed beyond 200 nautical miles are expected to
submit data to the CLCS within ten years of ratifying UNCLOS, although,
as will be discussed below, states may choose to make partial or preliminary submissions that can then be updated after the ten-year period
has passed.20 The joint US–Canadian mapping beyond 200 nautical
miles in the Beaufort Sea has been conducted in preparation for the
two countries asserting jurisdiction over portions of the extended continental shelf and, in Canada’s case, submitting its data to the CLCS by
the end of its ten-year period in 2013.21
The introduction of the extended continental shelf into the equation
creates a curious twist to the Beaufort Sea boundary dispute, for if one
extends the equidistance line preferred by the United States beyond 200
nautical miles, it soon changes direction and begins tracking toward the
northwest (see Map 1). It does so because of a change in direction of the
Canadian coast on the eastern side of the Mackenzie River delta and
even more so because of the presence of Banks Island, a large feature on
the eastern side of the Beaufort Sea. The effect of Banks Island is so
strong that the equidistance line crosses over the 141!W meridian
(which, naturally, continues straight north to the Pole) and heads
toward the maritime boundary between the United States and
Russia.22 This would seem to leave a large and as-yet-unspoken-for
area of extended continental shelf to the west of the 141!W meridian
and east of the equidistance line, essentially the reverse of the disputed
sector further south. In simple spatial terms, the US line appears to
favor Canada beyond 200 nautical miles, and vice versa.
So far, neither the United States nor Canada has publicly expressed a
position as to its rights beyond the limits of the EEZ. Therefore, one
cannot assume that either or both countries consider their arguments
within 200 nautical miles to be determinate of their positions beyond
19

20

21

22

See Introduction, n. 15, above; Commission on the Limits of the Continental Shelf,
available at www.un.org/Depts/los/clcs_new/clcs_home.htm.
See below, pp. 84–85. See also Coalter Lathrop, “Continental Shelf Delimitation Beyond
200 Nautical Miles: Approaches Taken by Coastal States Before the Commission on the
Limits of the Continental Shelf,” in David A. Colson and Robert W. Smith (eds.),
International Maritime Boundaries (Leiden: American Society of International Law/
Martinus Nijhoff, 2011), 4139.
See US Extended Continental Shelf Project, at http://continentalshelf.gov/; Canadian
Extended Continental Shelf Program, at www.international.gc.ca/continental/index.
aspx?lang=engandmenu_id=7andmenu=R.
On the boundary between the United States and Russia, see Chapter 2, above.
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that zone, though Canada’s meridian-based claim would seem to lack
any logical mechanism for differentiating between the line within that
limit and beyond it. In the case of the United States, the possibility of
different arguments within and beyond 200 nautical miles is
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augmented by possible differences between the legal principles relevant to maritime boundary delimitation in the two areas. Most importantly, the extension of the dispute beyond 200 nautical miles appears
conducive to a negotiated solution.

2 Resolution efforts
In the late 1970s, the United States and Canada sought to resolve the
Beaufort Sea dispute along with their other maritime boundary disputes.23 At the time, Canada indicated a willingness to approach the
disputes as a package, and that it would trade losses in the Beaufort Sea
for gains elsewhere.24 The parties also investigated the possibility of
setting up a joint hydrocarbon development zone, an approach that is
discussed at more length below.25 Ultimately, neither side was willing
to compromise on its legal position for fear of prejudicing its
approaches to other delimitations, and the two countries subsequently
focused on the most pressing boundary dispute, in the Gulf of Maine,
which they agreed to refer to a chamber of the International Court of
Justice.26 Nevertheless, the Beaufort Sea dispute has remained well
managed, with both countries adhering to a de facto moratorium on
oil and gas exploration in the disputed area.27
As mentioned above, the introduction of extended continental
shelves into the equation has only recently created a new bargaining
environment, with the traditional US legal position conceivably
favoring Canada and the traditional Canadian legal position conceivably favoring the United States. In other words, what appeared to be a
zero-sum negotiating situation now offers opportunities for creative
trade-offs. A probable overlap in the two states’ views of the areas
subject to their extended continental shelf rights was cited by an official
from the Canadian Department of Foreign Affairs in February 2010 as
the main reason for a renewed effort to resolve the Beaufort Sea
23
24

25

26

McDorman, n. 11, above, pp. 188–189.
Lorne Clark, Deputy Negotiator for Maritime Boundaries Canada/United States,
Minutes of Proceedings and Evidence of the Standing Committee on Fisheries and
Forestry, April 11, 1978, 30th Parliament, 3rd Session (1977–1978), No. 15 at 8, cited in
McDorman, n. 11, above, p. 120.
See Christopher Kirkey, “Delineating Maritime Boundaries: The 1977–1978 Canada–US
Beaufort Sea Continental Shelf Delimitation Boundary Negotiations.” (1995) 25
Canadian Review of American Studies 49; McDorman, n. 11, above, p. 188; discussion,
below, pp. 88–90.
Gulf of Maine Case, Chapter 2, n. 100, above. 27 Gray, Chapter 2, n. 9, above, p. 63.
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boundary dispute.28 Then, in the “Speech from the Throne” in March
2010, the Canadian government signaled its desire to “work with other
northern countries to settle boundary disagreements.”29 This was followed by a public invitation to open negotiations specifically on the
Beaufort Sea boundary, delivered in May 2010 by then Foreign Affairs
Minister Lawrence Cannon during a speech in Washington, DC.30 By the
time Cannon released Canada’s “Arctic Foreign Policy Statement” in
August 2010, reiterating the commitment to resolving boundary disputes, at least one meeting between US and Canadian diplomats had
already taken place.31 Although the discussions are being conducted
behind closed doors, the two countries’ existing legal positions have
likely provided starting points.

3 Canada’s legal position
Canada could advance several arguments in support of its position that
the 1825 treaty delimits the maritime boundary north of Alaska and the
Yukon, in addition to the border on land. First, the treaty negotiations
were prompted by Russian Czar Alexander II who in 1821 claimed the
right to exclude foreigners from within 100 Italian miles of the coast of
northwest North America. As British Foreign Secretary George Canning
said at the time: “It is not on our part essentially a negotiation about
limits. It is a demand of the repeal of an offensive and unjustifiable
allegation of exclusive jurisdiction over an ocean of unmeasured
extent . . . We negotiate about territory to cover the remonstrance
upon principle.”32 As a result, Canada could argue that the 1825 treaty’s
28

29

30

31

32

Randy Boswell, “Beaufort Sea Breakthrough,” Vancouver Sun, February 17, 2010,
available at http://byers.typepad.com/arctic/2010/02/beaufort-sea-breakthrough.html.
Speech from the Throne, March 3, 2010, available at www.speech.gc.ca/eng/media.asp?
id=1388.
Randy Boswell, “Canada Ready to Settle Beaufort Sea Dispute with US: Cannon,”
Vancouver Sun, May 14, 2010, available at http://byers.typepad.com/arctic/2010/05/
canada-ready-to-settle-beaufort-sea-dispute-with-us-cannon.html.
See Department of Foreign Affairs, “Statement on Canada’s Arctic Foreign Policy:
Exercising Sovereignty and Promoting Canada’s Northern Strategy Abroad.” (2010),
available at www.international.gc.ca/polar-polaire/assets/pdfs/CAFP_bookletPECA_livret-eng.pdf; Randy Boswell, “Work Underway to Resolve Beaufort Sea
Boundary Dispute,” Vancouver Sun, July 26, 2010, available at http://byers.typepad.com/
arctic/2010/07/work-underway-to-resolve-beaufort-sea-boundary-dispute.html.
Quoted in Charles B. Bourne and Donald M. McRae, “Maritime Jurisdiction in the Dixon
Entrance: The Alaska Boundary Re-examined.” (1976) 14 Canadian Yearbook of
International Law 183.
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application to the maritime boundary in the Beaufort Sea is consistent
with its “object and purpose,” which is one of the guiding principles of
treaty interpretation, both in customary international law and in the
1969 Vienna Convention on the Law of Treaties.33 That said, when
Charles Bourne and Donald McRae investigated the history of the negotiations leading to the 1825 treaty, they could find no evidence that the
parties intended to delimit a maritime boundary.34 Additionally, the
Russian claim of maritime jurisdiction was not in the Beaufort Sea but
rather in the North Pacific Ocean.
Second, Canada could point to the fact that the authentic text of the
1825 treaty is in French. Article 33 of the 1969 Vienna Convention on
the Law of Treaties requires that an authenticated text of the treaty
must be used for the purposes of interpretation (unless the treaty
provides, or the parties agree, that a text in another language shall be
considered an authentic text).35 Moreover, Article 31 of the Vienna
Convention requires that the interpretation be consistent with the
“ordinary meaning of the terms.”36 Canada could argue that, in
French, the preposition “jusqu’à” in the phrase “dans son prolongation
jusqu’à la Mer Glaciale” would normally be interpreted as inclusive of
the object to which it relates. In other words, in French, “as far as the
frozen ocean” includes the ocean.37
Third, Canada could point to the fact that the 1867 Treaty of Cessation
of Alaska to the United States,38 which referred explicitly to the 1825
treaty, has been used as the basis for the Russian–US maritime boundary in the Bering and Chukchi Seas.39 In Article I, the 1867 treaty refers
to the eastern limit of the territories as that demarcated in the 1825

33

34
35
37

38

39

Vienna Convention on the Law of Treaties, Article 31(1), Chapter 2, n. 27, above; Lord
McNair, The Law of Treaties (Oxford University Press, 1961), 366–382.
Bourne and McRae, n. 32, above, pp. 175–223.
Vienna Convention on the Law of Treaties, Chapter 2, n. 27, above. 36 Ibid.
Contrary views have been expressed by Donat Pharand, “Delimitation Problems of
Canada (Second Part),” in Donat Pharand and Umberto Leanza (eds.), The Continental Shelf
and the Exclusive Economic Zone: Delimitation and Legal Regime (Dordrecht: Martinus Nijhoff,
1993), 171 at 174–176; Karin L. Lawson, “Delimiting Continental Shelf Boundaries in
the Arctic: The United States–Canada Beaufort Sea Boundary.” (1981) 22 Virginia Journal
of International Law 221 at 231–232.
Treaty concerning the Cession of the Russian Possessions in North America, Chapter 2,
n. 21, above.
See Mark B. Feldman and David Colson, “The Maritime Boundaries of the United
States.” (1981) 75 American Journal of International Law 729 at 751–753.
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treaty, repeating the boundary’s position as the “meridian line of the
141st degree, in its prolongation as far as the Frozen Ocean.”40 Article I
continues:
The western limit within which the territories and dominion conveyed, are
contained, passes through a point in Behring’s straits on the parallel of sixtyfive degrees thirty minutes north latitude, at its intersection by the meridian
which passes midway between the islands of Krusenstern of Ignalook, and the
island of Ratmanoff, or Noonarbook, and proceeds due north without limitation, into the same Frozen Ocean.

For more than a century, the parties accepted that the 1867 treaty
defined a maritime boundary,41 and in 1990, the United States and the
Soviet Union accepted and updated the treaty using the 168!580 3700 W
meridian “into the Arctic Ocean as far as permitted by international
law.”42
The International Court of Justice rejected a similar argument in the
1993 Jan Mayen Case between Norway and Denmark, to the effect that
the island’s boundary with Greenland would have to be on similar terms
to those agreed by Norway for its boundary with Iceland.43 However, the
situation in the Beaufort Sea is arguably distinct, in that the party which
contests the application of the 1825 treaty to one maritime zone has
already accepted that, in effect, the very same treaty defines a maritime
boundary elsewhere. As Camille Antinori observed in 1987: “The United
States is virtually saying that the same treaty that delimits a maritime
boundary in the west does not delimit a maritime boundary in the
east.”44
Fourth, Canada could argue that the United States initially acquiesced
to its use of the 141!W meridian as the maritime boundary. In the late
1960s, Canada issued oil and gas exploration permits in the now-disputed
40

41
42

43

44

Treaty concerning the Cession of the Russian Possessions in North America, Chapter 2,
n. 21, above.
Feldman and Colson, n. 39, above, p. 752.
1990 US–USSR Maritime Boundary Agreement, Chapter 2, n. 20, above. For more on the
1990 treaty, see Chapter 2, above.
Maritime Delimitation in the Area between Greenland and Jan Mayen (1993) ICJ Reports 38 at
76–77, para. 86, available at www.icj-cij.org/docket/files/78/6743.pdf.
Camille M. Antinori, “The Bering Sea: A Maritime Delimitation Dispute between the
United States and the Soviet Union.” (1987) 18 Ocean Development and International Law 1
at 34. Ted McDorman has suggested that, even if the parties cannot agree on whether
the 1825 treaty applies as a treaty in the Beaufort Sea, the US maritime boundary with
Russia in western Alaska at least indicates “what the United States might consider an
equitable result” in eastern Alaska. McDorman, n. 11, above, p. 187.

Cambrdige University Press
Not for sale or distribution.

66

beaufort sea boundary

area without eliciting a protest from the United States.45 In 1970, Canada
asserted environmental protection jurisdiction in the now-disputed area
through the Arctic Waters Pollution Prevention Act.46 The Act itself
elicited a protest from the United States, but the protest was not
directed against the use of the 141!W meridian in the Beaufort Sea.47 It
was only in 1976, when Canada issued more oil and gas concessions,
that the United States delivered its first protest and, after Canada used
the 141!W meridian to delimit a 200-nautical-mile fishing zone later
that year, proclaimed its own fishing zone using an equidistance line.48
That said, the delay between the issuing of the first exploration
permits and the US protest against such permits was less than ten
years, and none of the permits resulted in any drilling in the
disputed area. As for the Arctic Waters Pollution Prevention Act, it is
questionable whether the United States needed to protest one specific
and relatively small area of application when protesting the legislation as
a whole.
Finally, Canada cannot and does not rely on the fact that, during the
early twentieth century, it used the 141!W meridian in conjunction
with the so-called “sector theory” to define its jurisdiction all the way
to the North Pole,49 so as to argue that early invocations of the
sector theory were also, concurrently, unopposed assertions of
Canada’s preferred interpretation of the 1825 treaty. For Canada’s
attitude toward the sector theory soon shifted to studied ambiguity,50
where it remained until 2006 when Prime Minister Stephen
Harper abandoned the theory definitively.51

45

46

47
49
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Donat Pharand, Canada’s Arctic Waters in International Law (Cambridge University Press,
1988), 58.
Arctic Waters Pollution Prevention Act, 1969–70 Statutes of Canada, chap. 47, sec. 2,
available at http://laws-lois.justice.gc.ca/eng/acts/A-12/FullText.html.
McDorman, n. 11, above, p. 184. 48 Ibid.
Robert S. Reid, “The Canadian Claim to Sovereignty over the Waters of the Arctic.”
(1974) 12 Canadian Yearbook of International Law 115; Lester B. Pearson, “Canada Looks
Down North.” (1946) 24 Foreign Affairs 639.
See K. M. Shusterich, “International Jurisdictional Issues in the Arctic Ocean,” in W. E.
Westermeyer and K. M. Shusterich (eds.), United States Arctic Interests: The 1980s and 1990s
(New York: Springer-Verlag, 1984), at 253, cited in McDorman, n. 11, above, p. 184.
Stephen Harper, “Securing Canadian Sovereignty in the Arctic,” speech delivered at
Iqaluit, Nunavut, August 12, 2006, available at http://byers.typepad.com/arctic/2009/03/
securing-canadian-sovereignty-in-the-arctic.html.
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4 United States’ legal position
The United States has not made its position on Canada’s legal arguments explicit, but it could counter the Canadian position on several
grounds. First, it too could argue that a literal construction of the 1825
treaty is required, consistent with the “ordinary meaning of the terms”
approach codified in the Vienna Convention on the Law of Treaties.52
Applying such an approach to the English translation, the border set by
the 1825 treaty ends at the coastline of the Beaufort Sea where the water
is frozen for much of the year.53 But, as was explained above, the
authentic text of the treaty is in French, and so the United States has
to argue that applying the “ordinary meaning” approach to “dans son
prolongation jusqu’à la Mer Glaciale” generates the same result.54 It
might also argue that the English translation of that phrase in the 1867
treaty should be treated as authoritative, though of course that treaty
was with Russia instead of Britain.
Second, the United States could point to the fact that national jurisdiction in the early nineteenth century extended only a short distance
offshore, and that the negotiators of the 1825 treaty could not possibly
have sought to delimit a boundary they did not know existed. Some
support for this argument is found in the 1985 Guinea–Guinea Bissau
Arbitration, where a cautious approach to historical treaties was
adopted.55
Finally, the United States could point to the difference in language
between the 1825 and 1867 treaties as indicating the different purposes
behind them. Whereas the 1825 treaty sets the line between Alaska and
the Yukon “jusqu’à la Mer Glaciale,” the 1867 treaty establishes the
boundary between Alaska and Russia “into the same Frozen Ocean.”
The latter formulation is clearly intended to delimit a maritime boundary, while the former is hardly clear.56
52
53

54
55

56

Vienna Convention on the Law of Treaties, Chapter 2, n. 27, above.
Conceivably, the United States could argue the boundary terminates wherever the sea
becomes covered in ice at any given point during the year, but this would produce an
unprecedented and impractical result: a boundary that terminates at different places
depending on the season and the on-going effects of climate change.
See discussion, above, p. 64.
Guinea–Guinea Bissau Dispute Concerning the Delimitation of the Maritime Boundary (1985) 25
ILM 251.
See Lawson, n. 37, above, p. 232. David Colson and Mark Feldman have further
suggested that the terms of the 1867 treaty, which transferred “territory and dominion”
rather than simply “possessions” as used in the 1825 treaty, can be understood to apply
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If the US arguments are convincing, the next step is to consider the
international law of maritime boundary delimitation, first as it applies
within 200 nautical miles from shore, and second as it applies to
extended continental shelves beyond that distance.

5 Law of maritime boundary delimitation within
200 nautical miles
The international law of maritime boundary delimitation becomes relevant to the Beaufort Sea dispute only if the US position concerning the
inapplicability of the 1825 treaty prevails, or if that interpretation comes
up as a factor during negotiations – as is likely. During the nearly four
decades that the dispute has existed, the rules of maritime boundary
delimitation have traversed several stages of evolution, influenced by
multilateral treaties, case law, and dispute-specific negotiations.
In 1958, the Geneva Convention on the Continental Shelf favored an
“equidistance/special circumstances” approach to delimitation.57 This
meant that in the absence of an agreed boundary, an equidistance line
was to be used, with that line normally being modified if special circumstances so justified. In 1982, a somewhat different approach was taken
in UNCLOS, Article 83(1) of which provides that: “The delimitation of
the continental shelf between States with opposite or adjacent coasts
shall be effected by agreement on the basis of international law . . . in
order to achieve an equitable solution.”58 This change was also seen in
the case law, with the International Court of Justice consistently refusing to accept that it was bound by any rule or principle of delimitation,
instead treating each case on its merits in order to arrive at an equitable
result.59 Although the jurisprudence was initially criticized for not

57

58

59

to continental shelf rights. Colson and Feldman, n. 39, above, pp. 750–751. Bourne and
McRae, however, see no significance in the different wording and refer to the decision
in the 1893 Bering Sea Seal Fishery Arbitration, which held that Russia had no exclusive
fishing rights beyond the territorial sea. Bourne and McRae, n. 32, above, pp. 199–200.
1958 Convention on the Continental Shelf, 499 UNTS 311, available at http://untreaty.
un.org/ilc/texts/instruments/english/conventions/8_1_1958_continental_shelf.pdf.
See Introduction, n. 15, above, Art. 74 (relating to the EEZ) and Art. 83 (relating to the
continental shelf).
This practice began in the North Sea Continental Shelf Cases (Netherlands v. Germany; Denmark
v. Germany) (1969) ICJ Reports 3, available at www.icj-cij.org/docket/files/51/5535.pdf.
See, generally, Prosper Weil, The Law of Maritime Delimitation – Reflections (Cambridge:
Grotius Publications, 1989), 9–14.
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providing a set of general criteria that apply across cases,60 more recent
decisions evince greater coherence and even provide something of a
formula for arriving at maritime boundary delimitations.
In the 2009 Black Sea Case, the International Court of Justice described
the process as consisting of three stages.61 In most cases, “the first stage
of the Court’s approach is to establish the provisional equidistance
line.”62 The Court will then “consider whether there are factors calling
for the adjustment or shifting of the provisional equidistance line.”63 In
the third and final stage, the Court will check that there is no marked
disproportionality in maritime areas, as compared to the ratio of the
relative coastal lengths of the parties.64 In the 2012 Nicaragua–Colombia
Case, the Court used the same three-stage approach to boundary
delimitation.65
The factors or “relevant circumstances” the International Court of
Justice has drawn on to adjust provisional lines have been overwhelmingly geographical in character. Consistent with the principle that it is
sovereignty over land territory that generates rights to maritime jurisdiction,66 the Court has determined that it is the geography of the
“coastal opening” that governs maritime boundary delimitations.67
The coastal opening relates to the configuration of the coastline itself
and is distinguished from other geographical factors such as the size of
the land territory of a state.68 Anomalous features such as islands,
different coastal lengths, or the concave nature of a coastline can have
disproportionate effects on an equidistance line, and all have been
treated as relevant circumstances in cases of maritime delimitation.69
60

61

62
65

66
67

68
69

See Gilbert Guillaume, “Speech to the Sixth Committee of the General Assembly of the
United Nations,” October 31, 2001, available at www.icj-cij.org/court/index.php?
pr=81andpt=3andp1=1andp2=3andp3=1andPHPSESSID.
Case Concerning Maritime Delimitation in the Black Sea, Chapter 2, n. 82, above, paras.
118–122.
Ibid., para. 118. 63 Ibid., para. 120. 64 Ibid., para. 122.
Territorial and Maritime Dispute (Nicaragua v. Colombia), November 19, 2012, paras.
190–193, available at www.icj-cij.org/docket/files/124/17164.pdf.
See North Sea Continental Shelf Cases, n. 59, above.
Case Concerning the Continental Shelf (Libya/Malta) (1985) ICJ Reports 13 at 39–40, para. 49,
available at www.icj-cij.org/docket/files/68/6415.pdf.
Ibid.
On islands, see Arbitration between the United Kingdom and France Concerning the
Continental Shelf Boundary in the English Channel and South-Western Approaches
(1979) 54 International Law Reports 6; Case Concerning Maritime Delimitation and Territorial
Questions (Qatar v. Bahrain) (2001) ICJ Reports 68. On different coastal lengths, see Libya/
Malta Continental Shelf Case, ibid.; In the Matter of the Arbitration between Barbados and Trinidad
and Tobago, Permanent Court of Arbitration, April 11, 2006, para. 334, available at www.
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This focus on geographical features has been at the expense of other
factors that parties have sometimes argued should be relevant. In the
Gulf of Maine Case, a chamber of the International Court of Justice wrote
that provisional lines should not be adjusted for economic or security
reasons, unless failing to do so would have catastrophic consequences:
[T]he respective scale of activities connected with fishing – or navigation,
defence or, for that matter, petroleum exploration and exploitation – cannot
be taken into account as a relevant circumstance or, if the term is preferred, as
an equitable criterion to be applied in determining the delimitation line. What
the Chamber would regard as a legitimate scruple lies rather in concern lest the
overall result, even though achieved through the application of equitable criteria and the use of appropriate methods for giving them concrete effect, should
unexpectedly be revealed as radically inequitable, that is to say, as likely to
entail catastrophic repercussions for the livelihood and economic well-being of
the population of the countries concerned.70

Geographical features also played a major part in the earlier jurisprudence relating to the delimitation of the continental shelf, national
rights over which pre-dated the creation of the EEZ. In the 1969 North
Sea Continental Shelf Cases, the International Court of Justice outlined the
doctrinal basis of the entitlement of states to jurisdiction over their
continental shelf:
What confers the ipso jure title which international law attributes to the coastal
State in respect of its continental shelf, is the fact that the submarine areas
concerned may be deemed to be actually part of the territory over which the
coastal State already has dominion, – in the sense that, although covered with
water, they are a prolongation or continuation of that territory, an extension of
it under the sea.71

This notion that the continental shelf is the natural prolongation of a
state’s land territory also found its way into UNCLOS, Article 76(1) of
which states: “The continental shelf of a coastal State comprises the seabed and subsoil of the submarine areas that extend beyond its territorial
sea throughout the natural prolongation of its land territory to the outer

70
71

pca-cpa.org/showpage.asp?pag_id=1152; and Gulf of Maine Case, Chapter 2, n. 100, above.
On the concave nature of a given coastline, see North Sea Continental Shelf Cases, n. 59,
above. State practice increasingly reflects this approach, including in the Arctic. In 2010,
Norway and Russia took “major disparities in the parties’ coastal lengths” into account
when negotiating the 2010 Barents Sea Treaty. See Norwegian Ministry of Foreign
Affairs, “The Background to the Treaty,” available at www.regjeringen.no/en/dep/ud/
kampanjer/delelinje/forhistorie.html?id=614274; discussion, Chapter 2, above.
See, e.g., Gulf of Maine Case, Chapter 2, n. 100, above, p. 100, para. 237.
See North Sea Continental Shelf Cases, n. 59, above, p. 31, para. 43.
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edge of the continental margin.”72 This language led several states to
advance claims to maritime jurisdiction, within 200 nautical miles, based
on the geological and geomorphological characteristics of the seabed.73
But, in the 1985 Libya–Malta Case, the International Court of Justice made
it clear that the evolution of distance-related foundations for maritime
zones, most significantly in the form of the EEZ, meant that geological
and geomorphological features are to play no part in maritime delimitations where opposite coasts are less than 400 nautical miles apart.74 It
went so far as to specify that even evidence of a fundamental break in the
continental shelf would not affect such delimitations.75

6 Law of maritime boundary delimitation beyond
200 nautical miles
The decision in the 1985 Libya–Malta Case has generated debate over the
degree to which geological and geomorphological considerations remain
relevant to maritime boundary delimitations beyond 200 nautical miles
from shore. The International Court of Justice stated that privileging the
status of distance in the delimitation of overlapping EEZs was “not to
suggest that the idea of natural prolongation is now superseded by that of
distance.”76 However, there have been no further decisions of the
International Court of Justice that clarify how geological and geomorphological characteristics may influence delimitation beyond the EEZ.
Earlier negotiated delimitations of the extended continental shelf
took no account of geomorphological and geological factors because
the parties had insufficient information about the characteristics of
the seabed.77 In 2003, after examining seven such agreements, David
72
73

74
76
77

Chapter 2, n. 100, above.
See Gulf of Maine Case, Introduction, n. 15, above; Libya/Malta Continental Shelf Case, n. 67,
above; see also Anthony Bergin, “The Australian-Indonesian Timor Gap Maritime
Boundary Agreement.” (1990) 5 International Journal of Estuarine and Coastal Law 383.
Libya/Malta Continental Shelf Case, n. 67, above, pp. 33–35, paras. 34 and 39. 75 Ibid.
Ibid.
Australia–France: Agreement on Maritime Delimitation, January 4, 1982, 1329 UNTS
107; Ireland–United Kingdom: Agreement Concerning the Delimitation of Areas of the
Continental Shelf, November 7, 1988, 1564 UNTS 218; Trinidad and Tobago–Venezuela:
Treaty on the Delimitation of Marine and Submarine Areas, April 18, 1990, 1654 UNTS
301; US–Russia Maritime Boundary Treaty, Chapter 2, n. 20, above.; United
States–Mexico: Treaty on the Delimitation of the Continental Shelf in the Western Gulf
of Mexico Beyond 200 Nautical Miles, June 9, 2000, S. Treaty Doc. No. 106–39; Treaty
between the Government of Australia and the Government of New Zealand

Cambrdige University Press
Not for sale or distribution.

72

beaufort sea boundary

Colson concluded that they had several commonalities, among them
that the delimitation methodology applied within 200 nautical miles
did not change beyond that point, and that Article 76 criteria were
employed to determine the end point of the boundary rather than its
course.78 Insufficient information about the seabed was also part of
the reason why the tribunal in the Guinea–Guinea Bissau Arbitration
took no account of the seabed characteristics in drawing that extended
continental shelf boundary.79
It does seem that the 2004 boundary treaty between Australia and
New Zealand took some geomorphological and geological factors into
account beyond 200 nautical miles, because New Zealand gained more
seabed than if a median line had been used.80 Clive Schofield suggests
that the negotiators treated the Three Kings Ridge as an extension of the
New Zealand mainland, though the distance between the mainland and
the relevant Australian islands also played a part.81
Most recently, the International Tribunal for the Law of the Sea
addressed the delimitation of extended continental shelves in the Bay
of Bengal Case between Bangladesh and Myanmar.82 Bangladesh argued
that Myanmar was not entitled to an extended continental shelf because
there was a geological discontinuity, in the form of a tectonic plate
boundary between the seabed of the Bay of Bengal and the landmass
of Myanmar within 200 nautical miles of the coast.83 Bangladesh’s
position was that the mention of “natural prolongation” in Article
76(1) of the Convention was to be given a geological interpretation
and that an area of continental shelf without a natural geological affinity with Myanmar, such as that beyond the plate boundary, could not
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Establishing Certain Exclusive Economic Zone and Continental Shelf Boundaries, July
25, 2004, No. 4 Australia Treaty Series, 2006.
David Colson, “The Delimitation of the Outer Continental Shelf between Neighboring
States.” (2003) 97 American Journal of International Law 96.
Guinea–Guinea Bissau Arbitration, n. 55, above, p. 300.
Australia–New Zealand Maritime Boundary Agreement, n. 77, above.
Clive Schofield, “Australia’s Final Frontiers?: Developments in the Delimitation of
Australia’s International Maritime Boundaries.” (2008) 158 Maritime Studies 2 at 6. It is
noteworthy that Australia relies on a natural prolongation argument elsewhere, in its
delimitation with Indonesia, where it continues to press for the boundary to follow the
Timor Trough between it and Timor-Leste. See Bergin, n. 73, above.
Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in
the Bay of Bengal (Bangladesh/Myanmar), International Tribunal for the Law of the Sea,
Case No. 16, March 14, 2012, p. 76, para. 240, available at www.itlos.org/fileadmin/itlos/
documents/cases/case_no_16/C16_Judgment_14_03_2012_rev.pdf.
Ibid., p. 112, para. 417.
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possibly fall under that country’s jurisdiction. The tribunal rejected the
argument, stating that “no elaboration of the notion of natural prolongation referred to in article 76, paragraph 1, is to be found”84 and
that it could not accept that natural prolongation “constitutes a separate and independent criterion a coastal State must satisfy in order to be
entitled to a continental shelf beyond 200 nm.”85 The tribunal held that
Article 76 of UNCLOS is concerned with whether “the continental shelf
of a coastal State can extend either to the outer edge of the continental
margin or to a distance of 200 nm, depending on where the outer edge is
situated.”86 Since the Convention contains a definition of the outer
limit of the continental shelf, based on the geomorphological characteristics of the seabed, it is this definition to which effect should be given.
Myanmar was able to demonstrate a geomorphological continuity
between it and the seabed in the Bay of Bengal, because sediments
had covered the plate tectonic boundary, and was therefore entitled to
a continental shelf beyond 200 nautical miles. Moreover, the origin of
those sediments was immaterial to the entitlement of both Bangladesh
and Myanmar to assert rights to an extended continental shelf.
The tribunal in the Bay of Bengal Case thus found that it had to delimit a
continental shelf that was subject to overlapping claims by the parties.
Crucially, it decided that the “method to be employed in the present
case for the continental shelf beyond 200 nautical miles should not
differ from that within 200 nm. Accordingly, the equidistance/relevant
circumstances method continues to apply for the delimitation of the
continental shelf beyond 200 nm.” Rejecting further geological arguments from Bangladesh, to the effect that the tectonic composition and
origin of the sediments in the Bay of Bengal constituted a special
circumstance because they were more naturally associated with its
territory, the tribunal decided that the same reasons for adjusting the
equidistance line within 200 nautical miles – based on coastal geography – merited the line’s adjustment beyond that distance.87
In sum, the International Tribunal for the Law of the Sea has helped
to clarify the role of geological factors within 200 nautical miles in
terms of both extended continental shelf entitlement and maritime
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86

Ibid., para. 432.
Ibid., para. 435. This part of the decision was not unanimous. See, e.g., Judge Gao’s
separate decision, available at www.itlos.org/fileadmin/itlos/documents/cases/
case_no_16/C16.sep_op.Gao.rev.Ewith_maps.pdf.
Ibid., p. 126, para. 429. 87 Ibid., p. 133, para. 461.
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delimitation beyond 200 nautical miles. The geomorphology of the
seabed rather than its geological relationship to landmass determines
whether a coastal state’s rights extend beyond the EEZ. However, when
it comes to delimitations between adjoining or opposing states in cases
of shared extended continental shelves, the characteristics of the coastline – rather than geomorphology – are the material factors to be taken
into account.
However, the Bay of Bengal Case concerned a situation without a submarine ridge or a submarine elevation. As is explained at more length in
Chapter 4, coastal state rights are limited to 350 nautical miles from
shore in the case of submarine ridges, but not in the case of submarine
elevations. On submarine elevations, which differ from submarine ridges
in being “natural components of the continental shelf,” a “2,500-metre
isobath plus 100 nautical mile” constraint line may be used.88 In the
western Beaufort Sea, a large submarine feature called the Chukchi
Plateau would seem to extend more than 350 nautical miles from
shore. As far back as 1980, the United States expressed the view that,
under the terms of UNCLOS, the Chukchi Plateau is a submarine elevation and therefore not subject to the 350-nautical-mile limitation.89
At the moment, the case law and state practice with respect to the
delimitation of extended continental shelves remain too limited and
variable to provide clarity on whether and how a submarine elevation,
extending off a common continental margin on one side of a land
border, might be considered relevant by an international court or tribunal charged with delineating a maritime boundary. The fact that
Canada and the United States have cooperatively mapped the extended
continental shelf in the area means, however, that a lack of information
will not be an impediment to using geomorphological and geological
features in either a negotiated or an adjudicated solution.

7 Potential negotiating positions
7.1 Unilateral recognition of the other state’s position
The curious situation outlined earlier – that the legal positions of both
Canada and the United States within 200 nautical miles might, if
extended beyond the EEZ, actually favor the other country – could
88
89

See Introduction, n. 15, above, Art. 76(6).
Elliot Richardson, US Ambassador, “Statement,” April 3, 1980 (1981) 13 Official Records of
the Third United Nations Conference on the Law of the Sea 43.
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lead to an immediate solution to the Beaufort Sea boundary dispute.
Either state could unilaterally recognize the other’s position, on the
explicit basis that it applied both within and beyond 200 nautical miles.
Such a move would pre-empt any change in position by the other state,
and perhaps discourage it from arguing that different methods of
delimitation should apply to the two zones. It would, however, require
the state making the move to accept a still uncertain trade-off between a
loss (or gain) in the EEZ, and a gain (or loss) in the extended continental
shelf. The uncertainty results from several factors: better ice conditions,
shallower water, and shorter distances to shore facilities are likely to
make the disputed triangle within 200 nautical miles more immediately
valuable than the new, as-yet-unspoken-for triangle beyond the EEZ.
Moreover, until seismic surveys have been conducted and test wells
sunk in the two triangles, the existence and location of hydrocarbons
remains speculative. One additional element of uncertainty applies in
the outside triangle, namely, how far offshore the legal continental
shelf actually extends. In these circumstances, a unilateral recognition
seems unlikely, and the cooperation between the United States and
Canada on seabed mapping takes on new importance.
A more detailed scientific understanding of the seabed beyond 200
nautical miles will, along with the newly appreciated importance of the
extended continental shelf, likely lead to a reformulation of each country’s legal position as a precursor to serious negotiations. Alternatively,
each party might maintain its position within the EEZ and advance a
view of the extended continental shelf that is grounded on a different
legal argument. However, as mentioned above, Canada’s existing position does not lend itself to this kind of distinction, given that it is based
on the use of a meridian – in a treaty that pre-dated the concept of a 200nautical-mile limit by 150 years. If Canada is right and the 1825 treaty
was meant to delimit a maritime boundary, that boundary has no
logical endpoint other than the ultimate limits of national jurisdiction.

7.2 Coastal length
While adhering to its position on the 141!W meridian, Canada will
likely also formulate an alternative argument – one that accepts the
principle of equidistance but construes the coastal geography in
Canada’s favor. The first element in this approach involves coastal
length.
Coastal length has been deemed a relevant circumstance in several
cases of maritime boundary delimitation. In the Jan Mayen Case, the
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International Court of Justice recognized that significant differences in
the lengths of coastlines had to be taken into account when drawing
a boundary line.90 The Court came to a similar conclusion in the
Libya–Malta91 and Gulf of Maine Cases,92 as did the tribunal in the
Barbados–Trinidad and Tobago Arbitration.93 In the Gulf of Maine Case,
even a relatively small discrepancy in coastal length between Canada
and the United States – a ratio of 1.38 to 194 – affected the location of the
line chosen for part of the boundary, though the general characteristics
of the area reinforced this conclusion. In all the other cases, much larger
discrepancies existed.95
In the Black Sea Case, the International Court of Justice dismissed the
Ukraine’s argument that the greater length of its coastline – 2.8 times
longer than Romania’s – entitled it to a larger share of the delimitation
area.96 However, the Court clearly considered it relevant that several
portions of the longer Ukrainian coastline projected onto the same
maritime area, therefore “strengthening but not spatially expanding
the Ukrainian entitlement.”97 In all these cases, the Court has been
careful to emphasize that coastal length cannot determine in any mathematically mechanical way the offshore entitlements of a state.
A mathematical calculation is, however, at the heart of the test of
proportionality the Court has applied in the third, verification, stage of
delimitation. Here the court has calculated the ratio of the respective
coastal lengths of the parties to the dispute and compared it to the
extent of the maritime areas awarded to them by a proposed delimitation line, so as to ensure there is no marked disproportionality.98
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Jan Mayen Case, Chapter 2, n. 35, above, para. 69.
Libya/Malta Continental Shelf Case, n. 67, above, para. 68.
Gulf of Maine Case, Chapter 2, n. 100, above, para. 218.
In the Matter of the Arbitration between Barbados and Trinidad and Tobago, n. 69, above.
Gulf of Maine Case, Chapter 2, n. 100, above, para. 222. The ratio was 1.32 to 1 when Seal
and Mud Islands were included.
Trinidad and Tobago had cited the difference between its coastal length and that of
Barbados as being of a ratio of 8.2:1. In the Matter of the Arbitration between Barbados and
Trinidad and Tobago, n. 69, above, para. 326. In the Libya/Malta Continental Shelf Case, n. 67,
above, para. 68, the International Court of Justice calculated the length of Malta’s
relevant coasts at twenty-four miles as opposed to 192 miles for those of Libya. In the
2012 Nicaragua–Columbia Case, n. 65, above, the ratio was 8.2 to 1 in favor of Nicaragua
yet the adjudicated line is only three times further from Nicaragua than from the
Colombian islands.
Black Sea Case, Chapter 2, n. 82, above, para. 215. 97 Ibid., para. 168.
For a discussion of the three-stage formula, see above, p. 69.
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The relevance of coastal length to delimitations involving the
extended continental shelf is unclear, though it did play a role in the
Barbados–Trinidad and Tobago Arbitration.99 However, the tribunal
made it clear that the longer coastline of Trinidad and Tobago was relevant only because it directly abutted the area subject to delimitation.100
Establishing the stretches of coastline that are relevant to the delimitation
area is a critical step – indeed, the critical step – in establishing the
relevance of coastal length and the proportionality of the result. For
instance, Canada might argue that the discrepancy between the length
of the northwest flank of its High Arctic archipelago and the length of the
northern coastline of Alaska requires an adjustment of the provisional
equidistance line in its favor. However, the United States could counterargue that the breaks between the Canadian islands cannot be counted as
coastline for the purposes of length, and only a much shorter stretch of
Canadian coastline is relevant to the delimitation.
Various cases have identified how to determine the coastlines relevant to delimitation. In the Tunisia–Libya Case, the International Court of
Justice wrote:
[T]here comes a point on the coast of each of the two Parties beyond which the
coast in question no longer has a relationship with the coast of the other Party
relevant for submarine delimitation. The sea-bed areas off the coast beyond
that point cannot therefore constitute an area of overlap of the extensions
of the territories of the two Parties, and are therefore not relevant to the
delimitation.101

The Court went on to define the relevant lengths of coast as those
ending at Ras Kaboudia on the Tunisian coast and at Ras Tajoura on
the Libyan coast, both being locations where the coastlines turn slightly
away from the delimitation area.102 In the Black Sea Case, the Court
similarly disregarded some portions of the Ukrainian coast because
they did not face the delimitation area.103 For this reason, it might be
argued that the only portions of the Canadian coastline relevant to the
delimitation are the mainland, the west coast of Banks Island, and
perhaps the southwest corner of Prince Patrick Island. Similarly, it
might be argued that the relevant portion of the US coastline extends

99
100
101
102

In the Matter of the Arbitration between Barbados and Trinidad and Tobago, see n. 69, above.
Ibid., para. 331.
Case Concerning the Continental Shelf (Libya v. Tunisia) (1982) ICJ Reports 62, para. 75.
Ibid. 103 Black Sea Case, Chapter 2, n. 82, above, para. 99.
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only to Point Barrow where the coastline turns away from the Beaufort
Sea. In these scenarios, the discrepancy in coastal lengths is minimal
and could be considered insignificant.

7.3 Relevance of islands
The effect of islands on the placement of lines is a perennial issue in
maritime boundary delimitation. As was explained in Chapter 2,
“islands” are capable of generating a full suite of their own maritime
zones, in contrast to “rocks” that are incapable of sustaining a population or economic life of their own and which are only entitled to a
territorial sea.104 At 70,000 square kilometers, Banks Island is clearly
entitled to its own continental shelf and EEZ. The effect of its coastline
on the placement of any equidistance line is therefore justified on that
basis. Although the International Court of Justice and arbitral tribunals
have accorded less than full effect to islands off the shores of a continental state, they have done so only in cases where those islands are
either at some distance from the coastline or very small. For example,
in the Anglo-French Arbitration, the tribunal “enclaved” the Channel
Islands because they were off the French coast, distant from the United
Kingdom and therefore well beyond the median line of the English
Channel.105 Banks Island, by contrast, is less than twenty-four nautical
miles from Victoria Island, which is itself less than twelve nautical miles
from the Canadian mainland. Moreover, Banks Island is hardly an
insignificant feature; its presence creates a major anomaly in an equidistance line that would otherwise be defined by the two countries’
mainland coasts.

7.4 Concavity of the coastline
One final characteristic of the coastline might require that any provisional equidistance line be adjusted in Canada’s favor. The mainland
coast arguably becomes concave near the mouth of the Mackenzie
River, east of the terminus of the land border between Alaska and the
Yukon. The concavity becomes more marked when the coastline of
Banks Island is taken into account. Concave coastlines have been recognized as a relevant factor by the International Court of Justice in
maritime boundary delimitations, most notably in the North Sea
104

105

Introduction, n. 15, above, Art. 121. For a discussion of ‘rocks’ and ‘islands’ in the
context of the Lincoln Sea, see Chapter 2, above.
Anglo-French Arbitration (1979) 18 ILM 397, para. 202.
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Continental Shelf Cases between Germany and Denmark and Germany and
the Netherlands, all of which have similar coastal lengths.106 The Court
stated: “What is unacceptable in this instance is that a State should
enjoy continental shelf rights considerably different from those of its
neighbors merely because in the one case the coastline is roughly convex in form and in the other it is markedly concave, although those
coastlines are comparable in length.”107 The Court concluded that an
equitable solution, which corrected for the concave nature of the
German coastline, could be arrived at by drawing a straight baseline
“between the extreme points at either end of the coast concerned” and
constructing a boundary based on it rather than the real German coastline.108 This approach provided Germany with considerably more maritime space than would have been the case if equidistance lines were
used.
If Canada argued that the concavity of its coastline needs to be taken
into account and a similar approach taken, the question would arise as
to where the end points of such a “closing line” should be placed – since
it is those points which determine the line’s seaward reach. One possibility would be to use Cape Bathurst on the south side of the entrance to
Amundsen Gulf, as the eastern point for a line extending westwards to
the terminus of the Canada–US land border. If that closing line and the
Alaskan coast from the 141!W meridian to Port Barrow were then
treated as the relevant coasts, they would be of roughly equal length.
Such an approach would benefit Canada within 200 nautical miles from
shore while possibly benefiting the United States further out, since
Banks Island would be removed from the equidistance calculation.
Whatever approach is taken, and while the Beaufort Sea dispute can
be distinguished from the North Sea Continental Shelf Cases on the basis
that Canada is not disadvantaged on both sides of the delimitation area,
the concavity of the coastline will likely feature prominently in
Canada’s negotiating position.

7.5 Canada’s position beyond the EEZ
Given the presence of the Chukchi Plateau, it seems likely that the
natural prolongation of the continental shelf is longer on the US side
106
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108

For a similar, more recent result, see Dispute Concerning Delimitation of the Maritime
Boundary between Bangladesh and Myanmar in the Bay of Bengal, n. 82, above, paras.
290–297.
See North Sea Continental Shelf Cases, n. 59, above, p. 50, para. 91.
Ibid. at p. 52, para. 98.
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of the 141!W meridian than on the Canadian side.109 However, Canada
can argue that the continental shelf regime is of a unified character –
with the consequence being that geological and geomorphological factors are of no relevance to the delimitation, and the same delimitation
principles apply both within and beyond 200 nautical miles. As
explained above, this was precisely what the International Tribunal
for the Law of the Sea concluded with regard to the geology, geomorphology, and international law applicable in the Bay of Bengal
Case.110 Geology and geomorphology would seem to play a role in the
delimitation of continental shelves only where two distinct continental
margins exist, as will often be the case in situations involving opposite
states, but only rarely in situations involving adjacent states. For this
reason, it is possible that Canada will have sovereign rights over at least
part of the Chukchi Plateau, with the equidistance line (especially an
adjusted one) cutting across that feature.
However, this outcome also depends on the application of Article
76(5) of UNCLOS, which – as Chapter 4 explains – imposes a series of
constraints on the outer limit of a coastal state’s extended continental
shelf. As a result, it is just as possible that Canada’s jurisdiction ends
somewhere east of the Chukchi Plateau, regardless of the likely existence of a common continental margin.

7.6 Inuvialuit Final Agreement: a complicating factor
Canada does face an important domestic impediment to altering its
position on the location of the international boundary in the Beaufort
Sea. In 1984, in the Inuvialuit Final Agreement – a constitutionally
recognized land claims agreement – the Canadian government used
the 141!W meridian to define the western edge of the Inuvialuit
Settlement Region.111 In the Settlement Region and specifically an
area called the “Yukon North Slope,” which includes the offshore to
the northeast of the terminus of the international land border, Canada
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See discussion, above, p. 74. 110 See discussion, above, pp. 72–74.
See 1984 Inuvialuit Final Agreement (as amended), available at www.daair.gov.nt.ca/
_live/documents/documentManagerUpload/InuvialuitFinalAgreement1984.pdf.
Under section 35 of the Constitution Act 1982, “rights that now exist by way of land
claims agreements or may be so acquired” are “recognized and affirmed.” See http://
laws.justice.gc.ca/eng/Const/page-12.html#sc:7_II.
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recognized Inuvialuit harvesting rights over fish and game and promised to protect the area.112
Under international law, Canada could enter into a maritime boundary treaty with the United States that would likely be valid and binding
regardless of the domestic rights of the Inuvialuit.113 However, under
Canadian law, the federal government has a duty to consult, limit any
infringement of aboriginal rights as much as possible, make any such
limitation clear through an Act of Parliament, and provide compensation.114 For this reason, the Canadian government would be wise to
consult closely and continuously with the Inuvialuit regarding the
boundary delimitation, and to compromise as little as possible over
the placement of the line during negotiations with the United States.
Canada could, for instance, argue that the Inuvialuit Final Agreement
is a relevant circumstance that would require the adjustment of any
provisional equidistance line toward the west. The United States might
respond that the Final Agreement was concluded eight years after the
boundary dispute’s “critical date,” when subsequent attempts to bolster
one or the other side’s position become inconsequential to the legal
analysis.115 Canada might then argue that the Final Agreement simply
recognizes pre-existing indigenous rights vested before 1976 in
Canadian citizens.
112
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Inuvialuit Final Agreement, ibid., especially at sec. 12(2): “The Yukon North Slope shall
fall under a special conservation regime whose dominant purpose is the conservation
of wildlife, habitat and traditional native use.” Curiously, the Inuvialuit Settlement
Area extends more than 600 nautical miles northward into the Beaufort Sea, well
beyond Canada’s exclusive jurisdiction over the living resources of the EEZ, though it
is unclear whether Canada (in 1984 or at any time since) purports to exercise any
exclusive jurisdiction beyond 200 nautical miles. For a map of the Inuvialuit
Settlement Area, see www.aadnc-aandc.gc.ca/eng/1100100031121/
1100100031129#chp7.
Vienna Convention on the Law of Treaties, Chapter 2, n. 27, above, Art. 46(1): “A State
may not invoke the fact that its consent to be bound by a treaty has been expressed in
violation of a provision of its internal law regarding competence to conclude treaties
as invalidating its consent unless that violation was manifest and concerned a rule of
its internal law of fundamental importance.”
See the Constitution Act 1982, n. 111, above, sec. 35; R. v. Sparrow, [1990] SCR 20
(Canada); Haida Nation v. British Columbia (Minister of Forests), [2004] SCR 73; and Mikisew
Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] SCR 69. In 2010, the
Nunavut Supreme Court issued an injunction against seismic testing in Lancaster
Sound on the grounds that the obligation to consult had not been fulfilled. See
discussion, Chapter 7, below; Josh Wingrove, “Lancaster Sound: A Seismic Victory for
the Inuit,” Globe and Mail, August 14, 2010, available at www.theglobeandmail.com/
news/politics/lancaster-sound-a-seismic-victory-for-the-inuit/article1377067/.
On the critical date principle, see references, Chapter 1, n. 9, above.
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Indeed, the Inuvialuit have long hunted seals and beluga and bowhead whales in the Beaufort Sea, and traveled and lived on the ice at
certain times of the year.116 The ability of indigenous peoples to acquire
and transfer sovereign rights was recognized by the International Court
of Justice in the Western Sahara Case, though that case did not involve a
maritime boundary.117 Perhaps more on point is the decision in the
Barbados–Trinidad and Tobago Arbitration, where the tribunal suggested that historical usage of an area was an insufficient reason to
modify an equidistance line except when the population on one side
is overwhelmingly dependent on fisheries there.118 Moreover, the tribunal concluded that it would be appropriate, indeed legally required,
for transboundary access rights to be negotiated after the drawing of the
boundary, as part of the duty placed on states in UNCLOS to agree on
measures to conserve and develop straddling fish stocks.119
For this reason, one possible outcome of negotiations over the
Beaufort Sea boundary is the creation of new rights and obligations
between the Canadian Inuvialuit and the US government with respect
to any area falling between the 141!W meridian and an agreed international boundary to the east of that line. Such an agreement would free
the Canadian government to make concessions within 200 nautical
miles from shore, in return, presumably, for US concessions further
out. But, again, to achieve this result, the Inuvialuit will need to be
involved in the negotiations.

7.7 United States’ position beyond the EEZ
As mentioned above, in 1980, a US diplomat expressed the view that the
Chukchi Plateau is a submarine elevation over which sovereign rights
can extend more than 350 nautical miles offshore.120 The United States
could now take the position that an equidistance line, whether adjusted
116
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That said, the Inupiat, the closely related indigenous people on the US side of the
boundary, have also engaged in hunting and fishing activities in the disputed area.
See Western Sahara, Advisory Opinion (1975) ICJ Reports 12, para. 79, recognizing that
territories inhabited by indigenous peoples having a measure of social and political
organization are not terra nullius, and thus conferring a limited but no less real
international legal status on such groups.
In the Matter of the Arbitration between Barbados and Trinidad and Tobago, n. 69,
above, para. 327.
Ibid. Also, in the Qatar–Bahrain Case, n. 69, above, para. 236, the Court found that
pearling banks were not a relevant circumstance for adjusting a line, even though the
Bahrainis argued they had predominantly engaged in diving there.
Richardson, n. 89, above. For more on submarine elevations, see Chapter 4, below.
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or not, is only appropriate within 200 nautical miles and that geological
and geomorphological features should determine the boundary further
out. This position is supported by the dictum of the International Court
of Justice in the Libya–Malta Case121 and not contradicted by the decision
of the International Tribunal for the Law of the Sea in the Bay of Bengal
Case.122
Alternatively, the United States could argue that the Beaufort Sea is a
situation of opposite continental shelves. Colson has argued that in
such situations extensions could be delimited based on the location of
the foot of the slope, with an equidistance line being placed between
them.123 But while this approach might be practicable where states are
genuinely opposite it does not translate so easily in a situation such as
the Beaufort Sea where the parties are essentially in a mixed “adjacent–opposite” relationship. While Banks and Prince Patrick Islands
are more or less opposite the northeast coast of Alaska, this opposition
arises only after a considerable length of adjacent coastline closer to the
land border.
Finally, either the United States or Canada may seek to make different
arguments regarding the line within and beyond 200 nautical miles on
the basis that the line is the product of an adjacent coastal relationship
out to that point, and the product of an essentially opposite relationship
beyond there. The International Court adopted this approach in both
the Gulf of Maine124 and Tunisia–Libya Cases,125 although arguably the
distinction between the factors relevant to opposite and adjacent
delimitation has more recently become blurred.126

8 Options for United States–Canada cooperation
None of the potential opening negotiating positions identified above
will necessarily reduce the size of the disputed area. However, negotiations are recognized by most states as the most suitable method for
resolving overlapping maritime claims. Negotiations allow parties to
retain control of the process of delimitation and to bring into
121
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Libya/Malta Continental Shelf Case, n. 67, above, para. 34.
Dispute Concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in
the Bay of Bengal, n. 82, above.
See Colson, n. 78, above. 124 Gulf of Maine Case, Chapter 2, n. 100, above, para. 216.
Tunisia–Libya Case, n. 101, above, para.126.
See In the Matter of the Arbitration between Barbados and Trinidad and Tobago, n. 69, above,
para. 315.

Cambrdige University Press
Not for sale or distribution.

84

beaufort sea boundary

consideration more factors than a strict application of the law by a court
or tribunal would allow.127 That said, the outcomes of past maritime
boundary negotiations suggest the final result will more or less split the
difference between the respective claims of the parties, whether they
are based on the positions outlined here or not. In the event that
negotiations become difficult, however, there are several more-innovative options the parties might consider – especially as Canada moves
into the CLCS process in 2013.

8.1 Canada makes a preliminary or partial submission
to the Commission on the Limits of the Continental Shelf
The CLCS can provide recommendations on the sufficiency of scientific
data presented to it with regard to areas of extended continental shelf
that are subject to competing submissions. However, such recommendations are without prejudice to existing maritime delimitation matters, and it is always possible for the other disputing state to indicate to
the CLCS that because of the dispute it may not proceed.128 In light of
this risk of the CLCS being blocked by a disputant state, a coastal state
may choose to submit only “preliminary information indicative of the
outer limits . . . and a description of the status of preparation and
intended date for making a submission.”129 Alternatively, a coastal
state may choose to make only a partial submission that excludes data
with respect to a disputed zone – thus meeting the ten-year filing
expectation, holding its place in the queue, and enabling the CLCS to
proceed with its review of those areas for which data has been submitted.130 Both these options will have been considered by Canada as it
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Litigation or arbitration of the Beaufort Sea dispute seems particularly unlikely given
US disappointment over the result in the 1984 Gulf of Maine Case. See A. L. Springer, “Do
Fences Make Good Neighbours? The Gulf of Maine Revisited.” (1994) 6 International
Environmental Affairs 231; and McDorman, n. 11, above, pp. 148–149.
Introduction, n. 15, above, Art. 76(10).
Eighteenth Meeting of the States Parties, “Decision Regarding the Workload of the
Commission and the Ability of States to Fulfil the Requirements of Article 4 of Annex
II,” Doc. SPLOS/183, June 20, 2008, paragraph 1, available at www.un.org/Depts/los/
meeting_states_parties/SPLOS_documents.htm. This document records the decision,
by the parties to UNCLOS, that a preliminary submission is sufficient to meet the
expectation of a submission within ten years of ratifying.
The Commission on the Limits of the Continental Shelf (CLCS) has indicated that
submissions will be “queued in the order they are received.” See “Statement by the
Chairman of the Commission on the Limits of the Continental Shelf on the Progress
of Work in the Commission, 6 October 2006,” at para. 38, available at http://
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prepares for a submission in 2013. But, while they may seem attractive
at first glance, these options have the unfortunate consequence of
leaving the outer limit of the extended continental shelf undetermined
in an area where the problem that the CLCS is intended to prevent –
uncertainty and potential contestation of maritime zones – already
exists and could well worsen.131

8.2 United States sends a “no objection statement”
to the Commission on the Limits of the Continental Shelf
Countries will sometimes agree not to object to the CLCS considering
data with respect to a disputed area. Ideally, such an agreement will be
proactively communicated to the CLCS through a “no objection statement” – though the Commission, so far, has been willing to treat silence
as consent. Norway consented to the CLCS’s examination of Russia’s
first submission in 2002, and in 2009, a number of members of the
Economic Community of West African States agreed to send a no objection statement concerning extended continental shelf boundaries to
the CLCS.132 It will often be in a country’s interest to provide such a
statement, since the CLCS recommendations will identify the maximum area susceptible to coastal-state jurisdiction and therefore open
to a negotiated division. Should the United States and Canada not be
able to agree on more extensive cooperation, they would be wise to take
this approach, with the former sending a no objection statement to the
CLCS with respect to the latter’s submission.

8.3 Canada and United States maximize combined EEZ rights
with a “special area”
In maritime boundary negotiations, areas over which one country
would normally have jurisdiction and the other country would not,
have in some instances been assigned by the first country to the second

131
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daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/558/82/PDF/N0655882.pdf?OpenElement.
See also Alex G. Oude Elferink and Constance Johnson, “Outer Limits of the
Continental Shelf and ‘Disputed Areas’: State Practice Concerning Article 76(10) of the
LOS Convention.” (2004) 21 International Journal of Marine and Coastal Law 466. Cf. Bjørn
Kunoy, “Disputed Areas and the 10-Year Time Frame: A Legal Lacuna?” (2010) 41 Ocean
Development and International Law 112.
Lathrop, n. 20, above.
Permanent Mission of Norway to the Secretary-General of the United Nations,
“Norway: Notification Regarding the Submission Made by the Russian Federation to
the Commission on the Limits of the Continental Shelf,” 2002, available at www.un.
org/Depts/los/clcs_new/submissions_files/rus01/CLCS_01_2001_LOS__NORtext.pdf;
Lathrop, n. 20, above, p. 4155.
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country by treaty – in order to preserve those jurisdictional rights as
part of the negotiated package. As was explained in Chapter 2, at several
points along the boundary set by the 1990 treaty between the United
States and the Soviet Union in the Bering Sea, the agreed line comes
closer than 200 nautical miles to the Soviet (now Russian) coastline
while remaining more than 200 nautical miles from the US coastline.133
Arguably, such a boundary line would have had the effect of transforming those outward portions of the Soviet EEZ into high seas. To avoid
this possible outcome, the negotiators designated several “special
areas” where the Soviet Union assigned its EEZ rights to the United
States, notwithstanding that those rights were generated by the Soviet
coastline. Norway and Russia followed the same approach in the 2010
Barents Sea Treaty, with an area of ocean within 200 nautical miles of
the Norwegian coastline but on the eastern side of the new boundary
being explicitly assigned to Russia, despite being more than 200 nautical miles from the Russian coast.134
A similar approach will likely be followed by the United States and
Canada within 200 nautical miles from shore, if they negotiate a Beaufort
Sea boundary that runs west of the equidistance line. For as a result of
the concave nature of the coast, such a shift in the line would otherwise
cause a small area of water column that is within 200 nautical miles of
the US coastline and currently within the US-claimed EEZ, arguably to
become high seas.135 A transfer of rights would not be needed to bring
the seabed rights in that same area within Canadian jurisdiction, since
they would presumably fall to Canada as extended continental shelf.
Nevertheless, the simplest way to deal with the situation, again, would
be for the United States to transfer some EEZ rights to Canada through
the inclusion of a small “special area” within the boundary treaty.

8.4 Multifunctional delimitation
Canada and the United States might seek to negotiate a multifunctional
delimitation treaty with separate boundary lines for different zones.
Australia and Papua New Guinea took such an approach in the Torres
Strait Treaty of 1978, delimiting separate boundaries for rights to
exploit the resources of the water column and seabed.136 Such an
133
134
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US–Russia Maritime Boundary Treaty, Chapter 2, n. 20, above.
Norway–Russia Barents Sea and Arctic Ocean Maritime Boundary Agreement,
Chapter 2, n. 63, above, Art. 3.
See the map, above, p. 61.
Torres Strait Treaty (Australia–Papua New Guinea), No. 4, 1985 Australia Treaty Series.
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approach might accommodate some of the rights recognized in the
Inuvialuit Final Agreement. For example, if Canada maintained sovereign rights to exploit the resources of the water column up to the 141!W
meridian and out to 200 nautical miles, the sustenance harvesting
rights of the Inuvialuit would arguably remain intact – even if the
United States had jurisdiction over the seabed.137 However, it is equally
arguable that such a compromise would not provide Canada with the
extent of jurisdiction needed to fulfill all its obligations to the
Inuvialuit, such as protecting their hunting and fishing rights from
the negative effects of oil and gas exploration.138 Problems similar to
this might explain why the Torres Strait Treaty is a rare exception to a
general practice of negotiating single maritime boundaries.139

8.5 Provision of economic access rights
As mentioned above, if Canada and the United States wish to delimit a
boundary that falls within the Inuvialuit Settlement Region, one part of
the compromise could see the United States agreeing to allow Canadian
Inuvialuit to exercise their traditional rights up to the 141!W meridian
despite the fact that at least some of the Inuvialuit Settlement Area
would now fall within US maritime jurisdiction. Elsewhere in the
world, states have sometimes agreed to continue to permit the nationals of neighboring states to fish in their waters after the delimitation of a
maritime boundary, usually for a limited period of time to enable the
fishing industry to adapt to the new circumstances.140 This is the
approach taken in the Torres Strait Treaty where Torres Strait
Islanders and the coastal peoples of Papua New Guinea are entitled to
continue their traditional activities in specially designated protected
137
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See discussion, above, pp. 80–82.
See, e.g., Inuvialuit Final Agreement, n. 111, above, Art. 13(12): “The Government
agrees that every proposed development of consequence to the Inuvialuit Settlement
Region that is within its jurisdiction and that could have a significant negative impact
on wildlife habitat or on present or future wildlife harvesting will be authorized only
after due scrutiny of and attention to all environmental concerns and subject to
reasonable mitigative and remedial provisions being imposed.”
In the Matter of the Arbitration between Barbados and Trinidad and Tobago, n. 69,
above, para. 235.
For example, the China–Vietnam Fisheries Agreement, which accompanied the 2000
Gulf of Tonkin Boundary Treaty, provides for a transitional period of four years to
enable Chinese fishermen to adjust to new fishing patterns. See Zou Keyuan, “The
Sino-Vietnamese Agreement on Maritime Boundary Delimitation in the Gulf of
Tonkin.” (2005) 36 Ocean Development and International Law 16–21.
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zones without regard to international boundaries.141 Again, economic
access rights probably would not satisfy the full requirements of the
Inuvialuit Final Agreement, but they could contribute toward securing
the agreement of the Inuvialuit to a new boundary treaty – a matter,
again, of no small importance for the Canadian government.

8.6 Joint development arrangement
Ted McDorman has written that the “Beaufort Sea boundary dispute
area has long been seen as a candidate for the development of some type
of hydrocarbon joint development regime.”142 As mentioned above,
Canada and the United States considered a type of joint development
area for the Beaufort Sea during maritime boundary negotiations in the
1970s.143 Joint management regimes of larger regional scope already
apply in the disputed zone with respect to beluga whales and polar
bears – though these agreements were concluded between the indigenous peoples on both sides of the boundary as well as the Alaskan
rather than the Canadian and US governments.144
Joint development arrangements for oil and gas have been a relatively
popular solution to otherwise intractable maritime boundary disputes
in other parts of the world. They can be adopted either alongside a final
delimitation or in its absence. Hazel Fox, et al. have identified three
general types:

141
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See Torres Strait Treaty, n. 136, above, Art. 10.
McDorman, n. 11, above, p. 188, citing as examples Dawn Russell, “International
Ocean Boundary Issues and Management Arrangements,” in David VanderZwaag (ed.),
Canadian Ocean Law and Policy (Toronto: Butterworths, 1992), 496–498; Donald M.
McRae, “Canada and the Delimitation of Maritime Boundaries,” in Donald M. McRae
and Gordon Munro (eds.), Canadian Oceans Policy: National Strategies and the New Law of the
Sea (Vancouver, University of British Columbia Press, 1989), 159–160; and Donald R.
Rothwell, Maritime Boundaries and Resource Development: Options for the Beaufort Sea
(Calgary: Canadian Institute of Resources Law, 1988), 45–57.
McDorman, n. 11, above, p. 189, explains: “The idea was that shared-access zones
would be created adjacent to a negotiated maritime boundary. Although each State
would have exclusive authority over the hydrocarbon activities within the zone on its
side of the maritime boundary, each State would have a right of purchase to obtain
one-half of the volume of the hydrocarbons produced within each shared-access zone.”
See Marie Adams, Kathryn J. Frostz, and Lois A. Harwood, “Alaska and Inuvialuit
Beluga Whale Committee (AIBWC) – An Initiative in At Home Management.” (1993) 46
Arctic 134; and Inuvialuit–Inupiat Polar Bear Management Agreement in the Southern
Beaufort Sea, 2000, available at http://pbsg.npolar.no/en/agreements/USA-Canada.
html. See also, discussion, Chapter 6, below.
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Model 1: A system of compulsory joint ventures between the states or their
nationals;
Model 2: A joint authority with licensing and regulatory powers manages
development of the joint development zone on behalf of the states;
Model 3: One state manages development of the joint zone on behalf of both
with the other state’s participation confined to revenue sharing and
monitoring.145

In reality, these models are pure types and there may be substantial
overlap between them. Each also involves varying levels of delegation to
joint bodies and harmonization of legislation as it applies to the joint
development area. These issues are likely to be important to states that
opt to negotiate some form of joint development regime, but, regardless
of the model, the difficulties of reaching agreement on the details are
sometimes as significant as those involved in delimiting a final boundary.146 That said, joint development remains a possibility should the
parties fail to agree on the location of a final boundary, and perhaps
even if they succeed.
As was explained in Chapter 2, both the 1981 Iceland–Norway boundary treaty between Iceland and Jan Mayen as well as the 2010
Norway–Russia Barents Sea Treaty created systems for joint management of straddling oil and gas deposits.147 A joint development regime
might also be considered if the parties are, through negotiation, only
able to reduce the size of any disputed area.148 Finally, “model 3” (where
one state manages development on behalf of both states) might be a
creative way in which Canada could uphold its commitments in the
145
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Hazel Fox, et al., Joint Development of Offshore Oil and Gas: A Model Agreement for States for
Joint Development with Explanatory Commentary (London: British Institute of International
and Comparative Law, 1989).
This situation is exemplified by the difficulties in setting up a “model 2” joint
development zone between Thailand and Malaysia, which led to an eleven-year hiatus
between the signing of the memorandum of understanding that expressed a desire for
cooperation and its actual implementation in a considerably watered-down form. See
David M. Ong, “The 1979 and 1990 Malaysia–Thailand Joint Development Agreements:
A Model for International Legal Co-operation in Common Offshore Petroleum
Deposits?” (1999) 14 International Journal of Marine and Coastal Law 207.
Agreement on the Continental Shelf between Iceland and Jan Mayen, n. 36, above;
Norway–Russia Barents Sea and Arctic Ocean Maritime Boundary Agreement,
Chapter 2, n. 63, above, Annex II.
This seems to have been the intent of the negotiators during the 1977 talks on the
Beaufort Sea boundary who failed to reach agreement “as regards the number, size or
configuration” of shared access zones. Lorne Clark, n. 24, above, p. 13, cited in
McDorman n. 11, above, p. 189.
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Inuvialuit Final Agreement. In short, Canada could manage development in the southern portion of the disputed zone, in consultation with
the Inuvialuit, and simply pay the United States a proportion of the
revenue from exploitation activities there.

9 Russia–Canada maritime boundary in the Beaufort Sea?
One final curiosity remains about the effects of any maritime delimitation between the United States and Canada in the Beaufort Sea, namely,
the potential for a boundary dispute between Canada and Russia. As was
explained in Chapter 2, the United States has already agreed on a
boundary with the Soviet Union (now Russia) that follows the
168!580 3700 W meridian “as far as permitted by international law.”149 If
the United States were now to agree on a boundary with Canada that
was based on equidistance or modified equidistance, the US boundary
with Russia would naturally terminate at the point at which it met the
new United States–Canada line – provided, again, that Canada is able to
demonstrate that its rights to an extended continental shelf stretch that
far. This might then necessitate the negotiation of a maritime boundary
between Canada and Russia, unless those two countries simply continue to use the 168!580 3700 W meridian. As Chapter 4 explains, Russia
respected that line all the way to the North Pole when making its initial
submission to the CLCS in 2001.150 However, in the event that a new
United States–Canada boundary placed a northern limit on US jurisdiction, it is possible that Russia would seek to expand its jurisdiction
eastwards of 168!580 3700 W, for instance, along the Alpha/Mendeleev
Ridge.151 Likewise, there is no bar to Canada seeking to extend its
jurisdiction beyond the line in the opposite direction, if geological and
geomorphological circumstances allow.

10 Summary
The Beaufort Sea boundary dispute has recently become more salient as
the result of melting sea-ice, greater access to offshore oil and gas, and
the realization that the disputed area could extend beyond 200 nautical
149
150

151

US–Russia Maritime Boundary Agreement, Chapter 20, n. 20, above, Art. 2(1).
“Submission by the Russian Federation: Summary,” 2001, available at www.un.org/
depts/los/clcs_new/submissions_files/submission_rus.htm.
For more on the Alpha/Mendeleev Ridge, see Chapter 4, below.
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miles onto the extended continental shelf. Canada and the United States
have not yet publicized their legal positions on the boundary beyond
200 nautical miles, and the development of those positions will be
complicated by the curious fact that each of their positions within 200
nautical miles would seem to favor the other party further out.
Although the expanded dispute offers greater possibilities for a negotiated agreement, during any negotiations the parties will naturally seek
to maximize their gains. For this reason, it is possible that either or both
parties will partially or wholly abandon their existing legal positions,
and formulate new ones.
Canada, for instance, might adopt the position that an equidistance
line is appropriate – if it is modified to take into account the concave
nature of its coastline in the east of the delimitation area, and only if it is
also used to delimit the extended continental shelf. The United States,
on the other hand, might maintain its position on equidistance within
the EEZ and argue that geological and geomorphological characteristics
should determine the course of the boundary further out. For instance,
it might argue that the Chukchi Plateau is a “submarine elevation” over
which it could potentially have sovereign rights beyond 350 nautical
miles, and that this should be considered relevant to any delimitation.
Such positions are not likely to reduce the size of the area in dispute, but
they do create room for a negotiated solution that, unlike litigation or
arbitration, enables the parties to retain control over the delimitation
process. Creative solutions that do not involve a single maritime boundary are also available, though some might be quite difficult to negotiate.
The extension of the Inuvialuit Settlement Region into the disputed
area complicates matters only insofar as the Inuvialuit will have to be
closely consulted and ideally involved in any negotiations between
Canada and the United States, so as to ensure that their existing harvesting rights are protected within any outcome.
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